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P-R-O-C-E-E-D-I-N-G-S1

1:15 p.m.2

CHAIRPERSON GRIFFIS:  I will call to order3

the 7th of March, 2006, Public Hearing of the Board of4

Zoning Adjustments of the District of Columbia.  My5

name is Geoffrey Griffis, Chairperson.  Joining me6

today is Vice-Chair Ms. Miller and representing the7

National Capital Planning Commission is Mr. Mann.  Mr.8

Etherly, our other member, will be joining us shortly.9

He was called away on immediate emergency business and10

I do not believe we have a Zoning Commissioner with us11

this afternoon.12

Copies of today's hearing agenda are13

available for you.  They are located on the table14

close the door where you entered into the hearing15

room.  You can pick that up and see where you are on16

the chronology of cases for our afternoon session.17

There are several very important things18

that I'm going to run through in my opening statement19

and I shall begin.  First of all, I would ask that20

everyone turn off cell phones and beepers at this time21

so that we don't have a disruption of the proceedings22

and also of the important information that you will be23

providing to the Board.  24

It should be noted that all proceedings25
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are recorded when you are here in public hearing1

before the Board of Zoning Adjustment.  They are2

recorded in several fashions.  The first and most3

important the court reporter sitting to my right on4

the floor is creating the official transcript of the5

hearing.6

We are also now being broadcast live on7

the Office of Zoning's website so, attended to both of8

those, and importantly to the court reporter's9

transcript, I would ask several things.  First of all,10

prior to coming forward to speak to the Board you will11

need to fill out two witness cards12

.  Witness cards are available for you13

where you entered into the hearing room and also at14

the table in front of us where you will provide15

testimony.  Those two cards go to the reporter prior16

to coming forward.17

When you are ready to address the Board18

with your testimony and evidence, I would ask that you19

state your name and address for the record.  You only20

need to do this once and then you can proceed.21

The order of procedures for special22

exceptions and variances is as follows.  First, we23

hear from the applicant and their case presentation24

and any witnesses that they might have.  Secondly, we25
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hear from any government agencies reporting on the1

application, the Office of Planning, Department of2

Transportation, etc.  3

Third, we will hear from the Advisory4

Neighborhood Commission.  Fourth, we will hear persons5

or parties in support of the application.  Fifth would6

be persons and parties in opposition to the7

application.  Sixth, finally, we return to the8

applicant for any closing remarks or rebuttal9

testimony or witnesses that they might have.10

Cross-examination of witnesses is11

permitted by the parties and applicant in the case.12

The ANC within which the property is located is13

automatically a party in the case and, therefore, will14

be able to conduct cross-examination.  15

There are numerous rules and regulations16

that direct and limit cross-examination.  I'm not17

going to run through those now.  I'll take that up if18

it is required in specific cases.  It should be known,19

though, that the record will be closed at the20

conclusion of the hearing on the case.  I would21

imagine we will conclude all hearings on the three22

cases scheduled for this afternoon.  23

Why is that important?  It is very24

important for you to understand that this Board will25
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only deliberate on that information which is created1

in the record for us today, so that being the written2

submissions previously, the written submissions that3

are put into the record today, and also any of your4

oral testimony that you are given.5

The Sunshine Act does require that this6

Board conduct all its proceedings in the open and7

before the public and that is the record that we are8

creating in the open public forum.  We do enter into9

executive session during or after hearings on cases at10

some point when needed.  This is for the purposes of11

reviewing records and/or deliberating on cases.  This12

is in accordance with our rules, regulations, and13

procedures.  It is also in accordance with the14

Sunshine Act.15

The decisions of this Board and all16

contested cases, as I have said, must be based17

exclusively on the record that is created before us.18

We ask the people present today in this afternoon's19

session not to engage Board members in private20

conversations thereby giving the appearance that we21

are receiving information outside of any public22

record.23

Let me say a very good afternoon to Ms.24

Bailey on my very far left.  Ms. Glazer with the25
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Office of Attorney General is also with us.  Mr. Moy1

with the Office of Zoning will be joining us shortly.2

I am going to ask all those people present at this3

time that are going to provide testimony for the Board4

if you will please stand and give your attention to5

Ms. Bailey.  She is going to swear you in.6

(Whereupon, the witnesses were sworn.)7

MR. GRIFFIS:  Thank you all very much.8

Now that you have been sworn in I can take up any9

preliminary matters.  Preliminary matters are those10

which relate to whether a case will or should be heard11

today.  Request for postponements, continuances,12

withdrawals where proper and adequate notice has been13

provided for the application, these are types of14

elements for preliminary matter.15

If you are not prepared to go forward with16

a case today or you believe that a case should not17

proceed, I would ask that you come forward at this18

time and have a seat at the table in front of us as an19

indication of having a preliminary matter.20

I am going to ask Ms. Bailey if you are21

aware of any preliminary matters for the Board's22

attention.23

MS. BAILEY:   Mr. Chairman, members of the24

Board, and to everyone, good afternoon.25
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MR. GRIFFIS:  Good afternoon.1

MS. BAILEY:  Staff does not have any at2

this point, Mr. Chairman.3

MR. GRIFFIS:  Excellent.  Thank you very4

much.  Not having an indication of anyone in the5

public here today having a preliminary matter, I think6

we can move forward.  I'm sorry, we do.  Oh, yes.7

Sure.  I'm sorry.  You're going to need to be on a8

microphone so we are going to have you walk all the9

way up, have a seat, make yourself comfortable.  State10

your name and address for the record.11

MS. CREIGHTON:  Maria Creighton, 4508 --12

MR. GRIFFIS:  Would you mind turning your13

microphone on?  Sorry.  You're going to be the test14

now that everyone has learned everything they have to15

do.  Good.16

MS. CREIGHTON:  Okay.  My name is Maria17

Creighton.  I'm at 4508 Van Ness Street, N.W.  I'm not18

sure where we are in the agenda but my architect has19

not arrived yet.  This is 17442, Creighton-Cabezas.20

MR. GRIFFIS:  Right.  How long a time do21

you need?22

MS. CREIGHTON:  He should actually be here23

already so I'm not sure.24

MR. GRIFFIS:  Okay.  Expected at any25
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moment?1

MS. CREIGHTON:  Right.2

MR. GRIFFIS:  I suggest what we can do is3

just call the second case and wait.  Once you are4

ready to go we'll fit you right back in.5

MS. CREIGHTON:  Okay.  Thanks.6

MR. GRIFFIS:  Excellent.7

Ms. Bailey.8

MS. BAILEY:  I think, Mr. Chairman, there9

is another gentleman who is raising his hand.10

MR. GRIFFIS:  Let me just state that if11

you are going to address the Board -- come on up.  If12

you are going to address the Board, anything that is13

said out in the hearing room is not on the record and,14

therefore, we obviously can't deal with it.  If you15

want to address the Board, you can just give an16

indication.  You will have to come up, make yourself17

comfortable in our plush new seat -- no, they are not18

so new or plush but, nonetheless, turn the microphone19

on and state your name and address for the record.20

MR. SLATER:  My name is Arthur Slater and21

I live at 1409 New Jersey Avenue, N.W.  Actually, I22

have a point of inquiry.  I'm not sure what the23

procedures are for requesting a deferral but I am a24

member of a local civic association which would like25
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to have more information from the applicant before1

approval is granted for their request.  That is for2

case 17437.3

MR. GRIFFIS:  Okay.  You didn't put in a4

request for party status.  Is that correct?5

MR. SLATER:  That's correct.6

MR. GRIFFIS:  Okay.  Can you state the7

association again?8

MR. SLATER:  It's the Bates Area Civic9

Association, Inc.10

MR. GRIFFIS:  Okay.  What I would suggest11

we do for procedural matters is we need to call the12

case.  We'll have an opening by the applicant and13

we'll start going through.  When I call for persons or14

parties, we'll have you come up and you can address15

that.  16

I think what the Board will do at that17

time we'll take the testimony that you will have at18

this point and then we can certainly take under19

consideration if we need to continue the hearing or20

keep the record open, frankly, for additional21

information if required.22

MR. SLATER:  Thank you, Mr. Chairman.23

MR. GRIFFIS:  Good.  Thank you very much.24

Anything else?  Not nothing anything else, Ms. Bailey,25
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I think we're ready.1

MS. BAILEY:  Thank you, Mr. Chairman.2

Application No. 17437 of Amsale Teku, excuse the3

pronunciation, pursuant to 11 DCMR 3104.1 for a4

special exception to establish a beauty salon as a5

change in nonconforming use under subsection 2003.1,6

or in the alternative, pursuant to 11 DCMR 3103.2, a7

use variance to establish a beauty salon under8

subsection 330.5.  The property is zoned R-4 and it's9

located at 1543 New Jersey Avenue, N.W. (Square 510,10

Lot 800).  There is a request for party status -- no,11

I'm sorry.  Sorry, Mr. Chairman.  I apologize for12

that.13

MR. GRIFFIS:  That's okay.  Very well.  Is14

the applicant ready?  Yes.15

MS. HOLMES:  Good afternoon, Board.  My16

name is Sophia Holmes.  My address is 11513 February17

Circle, Silver Spring, Maryland 20904.  Amsale Teku is18

actually my mom so I'm speaking on behalf of my mom.19

She actually will be walking through.  She is20

downstairs.21

MR. GRIFFIS:  Okay.22

MS. HOLMES:  Should I go ahead and23

proceed?24

MR. GRIFFIS:  If you are ready to, that25
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would be great.1

MS. HOLMES:  Yep, I am.  I'm speaking on2

behalf of my mom, Amsale Teku.  She is actually a3

native of Ethiopia and came to this country when she4

was a teenager just in hopes of bettering her future5

and business opportunities.  She has been in the hair6

salon business for over 20 years.  She currently has7

a salon located at 2407 18th Street which is in Adams8

Morgan.  9

Her business goal is to find a more10

conservative area that is not quite as crowded and11

surrounded with, you know, clubs and restaurants and12

something that is also more affordable for her to be13

able to prosper in the business.14

Currently where it falls on the zoning map15

it does fall in a residential area so we are asking16

for a special exception in order to use it instead of17

residential as a commercial use.  She does not plan on18

making any outside repairs or anything to the19

structure of the building, just inside the necessary20

repairs such as like repair the walls, electrical just21

for safety regulations and things like that.22

Because of the space and because of the23

design of the space it really can't -- it probably can24

but it would be extremely hard to convert it to a25
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commercial use.  This is very narrow in size and1

things like that.2

MR. GRIFFIS:  To residential use you mean?3

MS. HOLMES:  Yes, I'm sorry.  Also4

previous to her wanting to have a salon here it has5

been vacant since 1998 so it hasn't been generating6

any income.  It was last used as a furniture store7

which is not going to be that much different from the8

salon.  She does plan on having ample parking and also9

she doesn't plan on operating on Sundays except by10

appointment only.  Business hours will be from 9:0011

a.m. to 8:00 p.m. Monday through Friday as well as the12

same on Saturday.13

We do understand the concern that we do14

want to keep the neighborhood quiet.  In respect to15

that she doesn't plan on having any bright lights, no16

loud noises or traffic or loitering or things like17

that on the outside of the building.18

We have gone to one Neighborhood Advisory.19

We wanted to make another Neighborhood Advisory but20

our schedules didn't permit.  The first Neighborhood21

Advisory we went to was in the District.  I believe22

that was 5-C, and they were in support.  They voted23

yes to the salon being there.  I guess that's24

basically it so if I can answer any questions or25
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concerns.1

MR. GRIFFIS:  Good.  Thank you very much.2

Well said.  You have been joined.  Did you want to3

introduce yourself for the record?4

MS. TEKU:  Yes.  5

MR. GRIFFIS:  Turn your microphone on6

there and state your name and address for the record.7

MS. TEKU:  My name is Amsale Teku.  My8

address is 11513 February Circle, Apartment 404,9

Silver Spring, Maryland 20904.10

MR. GRIFFIS:  Thank you very much.11

Appreciate it.  I think that the filing, the written12

submission, also was excellent in terms of describing13

the specific circumstance of which you are here for.14

Let me ask you a couple of quick questions.  This was15

built as a commercial space to begin with.  Correct?16

MS. TEKU:  Yes.17

MR. GRIFFIS:  It was existing prior to the18

adoption of the zoning regulations?  Is that your19

understanding?20

MS. HOLMES:  I think that the only three21

operations of the business from my understanding was22

in 1998 and then in the '50s so I'm not sure.23

MR. GRIFFIS:  Right, but the building was24

built before 1958.25
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MS. HOLMES:  Yes, yes.1

MR. GRIFFIS:  So it was a commercial2

building built before we actually had zoning3

regulations that rendered this nonconforming.  Would4

it be correct to describe this kind of almost like a5

commercial strip mall?6

MS. HOLMES:  Somewhat.  There is a7

furniture store next door.  There is a grocery store8

so there are quite a few businesses that are operating9

in this neighborhood.10

MR. GRIFFIS:  Right.  So there is a whole11

line of -- within this development there is a whole12

line of retail establishments and there's parking out13

in front of them.14

MS. HOLMES:  Yes.  Yes, sir.15

MR. GRIFFIS:  I see.  Okay.  Any other16

questions?  Are you aware that in the record we have17

testimony from Barry Criesworth in opposition to the18

application?19

MS. HOLMES:  No.  Actually I was just made20

aware of it right now walking in.  We actually met him21

at the first Neighborhood Advisory.  We were invited22

to come to a second Neighborhood Advisory except that23

was one day prior to this one so with our work24

schedules as well as having to prepare for this we25
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weren't able to attend that.1

MR. GRIFFIS:  Okay.  We were just handed2

this also so I haven't actually been through it a lot3

but I know we will make it through it before the end4

of this hearing.  5

Very well.  Are there any questions from6

the Board?  Not noting any questions from the Board,7

let me ask if the ANC is present today.  We don't have8

a report from ANC-5C.  Is a representative from ANC-5C9

here?  Not noting any.  We are also expecting Mr.10

Jackson.  Is he on his way?  11

PARTICIPANT:  I just contacted him.12

MR. GRIFFIS:  Okay.  We'll get to Mr.13

Jackson when he comes in then.  Why don't we go over14

the ANC report.  15

Ms. Miller, if you wouldn't mind16

highlighting some of those in the record.17

MS. MILLER:  I just have seen it.  I18

haven't read through it yet.  I'm reading it right19

now.  It was just placed before us this afternoon so20

if you want to give me a minute.21

MR. GRIFFIS:  No.  We'll go through that22

journey with you.23

MR. MANN:  One thing that we can start24

with is they have requested that we waive a seven-day25
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filing requirement for a written report from the ANC.1

MR. GRIFFIS:  Indeed.  Is there any2

objection from the members present today?  Not nothing3

any objection, we can waive those regulations in4

filing and accept it into the record.  5

What else do you see?6

MS. MILLER:  Well, it certainly appears7

that the ANC voted unanimously to support the8

application after presentation by the applicant of its9

proposal and they heard from the community.10

MR. GRIFFIS:  Excellent.  Just for the11

record, you attended the ANC meetings and you12

presented your requested relief.  Is that correct?13

MS. HOLMES:  Correct.14

MR. GRIFFIS:  Okay.  I was going to hold15

off on this a little bit until Mr. Jackson from the16

Office of Planning arrived but I think the Board can17

get through this and have comment from Office of18

Planning if need be.  19

It seems to me that we have an interesting20

situation here.  You have come in for a special21

exception, of course, under 2003.  In reading 2003 I'm22

not totally persuaded that it is appropriate for you23

to be under special exception, but rather this looks24

to be more appropriately as a use variance.  Use25
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variance, of course, is the highest threshold of1

variance that we have before us.  It's one of the most2

difficult tests to make essentially showing that the3

property cannot be utilized for that which is allowed4

under the zoned district.5

As you well said, you find yourselves in6

a residential district.  In fact, it's an R-4 which is7

kind of a medium density residential district.  It8

seems to me, and maybe we can have staff and OIG9

address this while we are here and, Board members,10

your opinions of 2003 but it seems to me in reading11

that 2003 goes to changing uses whether conforming or12

nonconforming.  13

As your testimony states, the use expired14

in 1998.  Therefore, any sort of grandfathering for a15

continued use and a use change would also expire.16

From the regulatory legal aspect we are looking at17

this as if it is a brand new situation without any18

history of use.  Now, we have history of the structure19

and the history of the surrounding uses.  Board20

members, comments?21

MS. MILLER:  I think Office of Planning22

addressed this pretty well in their report at page 423

when they stated that in order to get a special24

exception they would either have to be one of the25
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residential uses that are allowed in R4 or non-1

residential uses that are listed on page 4 of their2

report.  Does the applicant have the Office of3

Planning's Report?  Okay.  Such as a church or Sunday4

School building, etc., and they don't fall within that5

category either.  6

I think it's a use variance.  I think what7

they have to show is that they -- there have been8

court cases that talk about use variances but9

basically they have to show that they can't make10

reasonable use of the property in a manner that is11

consistent with the zoning regulations.12

MR. GRIFFIS:  To put it in practical terms13

one might say, or in terms that I can understand, it14

means that you are showing a hardship.  I mean, that15

is where the hardship test comes in.  The hardship is16

what?  Hardship that it is almost impossible for you17

to utilize this in a matter of right scenario.18

MS. MILLER:  Right.  So I -- I mean, in19

looking at this case it looks like it is one piece of20

property in a commercial strip that is in the middle21

surrounded by other businesses.  I think the question22

is if it is zoned residentially, why can't they use23

this residentially?  Have they tried?  Have they tried24

to market it for residential?  Or is it so small or so25
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located in a unique kind of situation, that being what1

looks like a commercial strip, that this would rise to2

deserving a use variance.3

MR. GRIFFIS:  Okay.  Getting to the bottom4

of it, do we have consensus then from the Board5

members present that this is appropriately viewed6

under a use variance?  7

MS. MILLER:  Yes.8

MR. GRIFFIS:  Okay.  Then we don't have9

any contention of that and I think we can proceed.10

Let's move ahead then.  I don't think the applicant11

has any questions on that.  Do you?12

MS. HOLMES:  No, we understand that.13

MR. GRIFFIS:  Let me ask, is anyone here14

present in Application 17437, persons present to15

provide testimony?  Yes.  Please come forward.16

Excellent.17

MR. SLATER:  Good afternoon.  Again, my18

name is Arthur Slater and I live at 1409 New Jersey19

Avenue.  I am here on behalf of the Bates Area Civic20

Association which is the civic or neighborhood21

organization in which the proposed use is being22

requested.23

Normally we would be on the side of the24

development of this parcel because, as the applicant25
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has stated, it has been in disuse for several years.1

I think the unfortunate timing of the way this hearing2

was scheduled and the lack of the applicant's ability3

to appear before the neighborhood civic association4

was a problem.5

I did attend the ANC meeting at which they6

gave their presentation.  Just as you heard here, it7

was a very nice presentation on a discursive level but8

in terms of the specifics, it did seem to lack some of9

the information that I think the neighborhood would10

like to know.  They would have had an opportunity to11

present some of these facts at the neighborhood12

association which happened last night, in fact.13

I understand also they might have had an14

earlier opportunity but for some reason they were sent15

to ANC-2C first and then later to 5C so that may have16

delayed some of the time that might have been17

available for them to come before the neighborhood18

association.19

Some of the concerns that the neighbors20

have were about the parking.  It's on New Jersey21

Avenue and right in front of the store is a bus stop.22

The applicant has explained some of the parking that23

they would like to see.  There is a parking lot in24

front of the establishments.  As was stated, there is25
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a grocery store on the left and a furniture store on1

the right.  2

There is a curb cut fairly close in front3

of the store front which they would like to use.4

There also is a bus stop in front of there.  One of5

the concerns was just the traffic flow coming into6

that parking lot area.  I think there are spaces for7

maybe six or seven parking spaces in front of the8

establishment.9

MR. GRIFFIS:  I'm counting 20.10

MR. SLATER:  Oh, okay.  Just from looking11

at it, it is just hard for me to gauge and since I12

don't drive --13

MR. GRIFFIS:  I don't know it either.14

MR. SLATER:  One of the considerations was15

that the Fine Arts Decor furniture shop on the right16

display some of its furniture outside and on some of17

those available parking spaces.  I don't know if that18

is an approved use but they do display the wares19

outside so maneuverability in that parking lot might20

be an issue.21

On the left GG Market gets deliveries by22

truck so that is just another area where some of the23

parking spaces may not be available for their use.24

The residents were actually concerned about parking25
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around the establishment.  1

Because the applicant did not get a chance2

to appear before the civic association they weren't3

able to explain, which they have here, their concerns4

about how many parking spaces would be used but there5

was concern about what the number of clientele would6

be, their hours of operation, which they have7

explained here, but not to the neighborhood.8

There is also concern that there is an9

abundance of beauty shops, nail shops on some of our10

commercial corridors so there was a concern whether or11

not this would be an appropriate use on that strip12

considering that it is a residential neighborhood.13

Most of the clientele of the grocery store I would14

venture are from the local citizens so there isn't15

much requirement for use of parking there.  16

Because the furniture store, as I stated17

earlier, uses some of that space for parking to18

display their wares, it's not available for parking.19

However, the community doesn't know exactly what the20

nature of the clientele would be for this21

establishment that they are requesting a special22

exception for.  23

We do understand that they have an24

establishment in Adams Morgan which is great.  Of25
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course, the character of the neighborhood would be1

slightly different so some residents express concern2

that maybe what's appropriate for Adams Morgan might3

not be appropriate for a more quiet area.4

We would like to have seen some kind of5

preliminary designs for what they planned for this6

establishment and since there was none, it just7

heightened some of the fears that the actual8

implementation might not be appropriate.9

Some of the other concerns, which I think10

are a little more serious, are environmental.  That11

was regarding the use or disposal of waste products12

that would be generated from this establishment such13

as hair-coloring chemicals, the actual hair and nails14

or whatever would be generated from that establishment15

and their proper disposal.16

Another more historical environmental17

concern is that there is evidence that before it was18

used as a furniture store, that whole lot was once a19

full-service gas station.  Up until last year some of20

the gas tankers were removed from the site itself.21

They were empty, of course, but the actual tankers22

were on the site up until last year at which time they23

were removed by the Fine Arts Decor which came into24

the spot on the right in the last couple of years.25
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I think with an establishment with running1

water and clients and coming in contact with that, we2

would like to make sure there is an environmental3

impact statement on that lot just to make sure that4

any water that might be generated and used and might5

come into contact with clients and the operators would6

not cause any latent health risks.  That was one of7

the reasons why I was asking for a deferment of the8

approval.9

Finally, the ANC did approve this10

unanimously and I did raise some of these concerns11

that I'm raising now to you before them.  I think the12

applicants gave a preliminary response that heartened13

us.  I think the only discouraging thing was that they14

were not able to attend the civic association where15

they would have dispelled some of the concerns about16

what they are planning to do.  17

We really would like to see development of18

that strip and of that store front.  As long as it's19

an appropriate use and does not impose any health20

risks or hazards for the clients and for the21

community, we would love to see Ms. Teku or any other22

person come in and use that for a win/win situation.23

I'll leave my remarks there.  Thank you.24

MR. GRIFFIS:  Excellent.  Thank you very25
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much, Mr. Slater.  We do appreciate that.  The Board1

will have some comments on that.  Let me just welcome2

Mr. Jackson and the Office of Planning who has joined3

us.  He was not aware, of course, we would be calling4

this out of sequence so we have shocked him this5

afternoon and he'll get up to speed very quickly.6

We've established in the Board that this7

should be reviewed as a use variance.  Mr. Slater has8

come in for the Bates Area Civic Association9

indicating that they would like to have additional10

time to review this application as they met last night11

and the applicant was not able to present this project12

in front of them.13

Mr. Slater, a couple of things that I will14

take note of.  First of all, I am glad you concluded15

with saying you would like to see the development of16

that store front because you started your remarks by17

saying you may well be supportive of the redevelopment18

of this parcel and that puts it in a whole different19

scope of work that we are looking at.  20

We have an individual tenant that21

essentially is looking to animate one of the store22

fronts in the entire area to that.  I think you bring23

up very critical elements and concerns.  However, I24

think most are well beyond our jurisdiction and25
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certainly beyond the jurisdiction of what we'll look1

at in this application.  I'll touch on a few of them.2

I don't see anything in the record or with3

the Office of Planning's analysis or our analysis that4

would require the tenant, or the applicant in this5

case, to provide additional parking beyond that which6

is already provided.  This is an existing structure7

and existing use and they are not expanding that use8

or expanding that square footage.  9

I think you have great comments in terms10

of how it is going to be utilized, where it's going to11

be utilized, and certainly the impact around the area.12

I'm not sure that jurisdictionally we are brought up13

to that level yet in order to require additional14

parking but I'm open to hear that.15

The regulations, of course, do require16

that any surface parking would be properly striped and17

also maintained.  That would be an owner's18

responsibility as would a couple of the other issues19

that you brought up.  The adjacent retail, the20

furniture store, although utilizing a parking space21

for showing of their wares, probably isn't a great22

idea, although it probably helps them.23

It is also not something that I see how we24

jurisdictionally could get in there but I think it's25
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a management issue for the property owner.  I think1

the civic association ought to be having direct2

conversations with them.3

In terms of the gas station and4

environmental also critical aspect and very important.5

I would think that perhaps the tenant in their6

negotiation of their lease would have the information7

from the landlord whether environmental impact8

statement was done.  I think if they removed tanks9

they probably had something of that done. Again, it10

gets into the environmental issue and Department of11

Health would probably get a little bit unnerved if we12

started legislating and mandating certain aspects of13

that.14

Although we do have jurisdiction over some15

of those pieces but in this specific I don't see it.16

Lastly, the abundance of salons, beauty salons, you17

said you weren't sure that it was appropriate use for18

this.  I'm not sure how we deal with that.  That is19

almost, one, a very subjective opinion or, two, maybe20

a market study.  21

If we bring it back down to the22

regulations where we would go to appropriate use or23

appropriate utilization, this retail would be -- the24

applicant is certainly burdened with showing that they25
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can't use this, or it hasn't been able to be used in1

a matter of right scenario.  A matter of right in the2

R4, as Ms. Miller was touching on, and the Office of3

Planning does it well in their analysis, it would be4

a residential use.  5

It would be a single-family home or two6

unit or maybe a church or a day care or community-7

based residential facility of some sort.  I guess I8

would give you the opportunity to address that more9

fully.  Are you saying that this could be utilized in10

some manner of right fashion?11

MR. SLATER:  We are trying to develop in12

the civic association a way of making suggestions13

about what we might consider to be an appropriate use.14

It just seems that having a beauty shop takes it maybe15

a step beyond what we are seeing.  It is conceivable16

that it could be a beauty shop but it kind of brings17

the level of business or type of business just a step18

beyond what we might be ready for, or at least from19

what I'm hearing.  It will be next to a grocery store20

so I'm not exactly sure how the fit works.  I guess21

that's all I could say about that right now.22

MR. GRIFFIS:  Okay.  Good.  Other23

questions of Mr. Slater from the Board?  Very well.24

MS. HOLMES:  Sir, can I address one or two25
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of his concerns?1

MR. GRIFFIS:  At this time you have the2

opportunity to cross-examine which means you can ask3

questions of his testimony and then you will obviously4

have an opportunity to close so you don't need to make5

statements here but ask Mr. Slater questions.6

MS. HOLMES:  I don't necessarily have any7

questions but I respect a couple -- I mean, I do8

respect his concerns regarding the environment being9

a lot different from the Adams Morgan.  That is10

actually one of the reasons why she wants to move11

because Adams Morgan is a very busy and very populated12

area.  Her business is the opposite.  It almost13

doesn't fit.  She is wanting to move to more of a14

neighborhood environment.15

As far as traffic and things like that are16

concerned, there will be more traffic in and out of17

the grocery store than there will be her salon mainly18

because there are six chairs and there are only two19

women that operate.  The nature of a barber is that20

it's more of an in and out.  There won't be like21

spaces that are going to be occupied for a long period22

of time.23

The nature of the grocery store is mainly24

in and out so there is also like a lot of parking25
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spaces that are going to be still left open.  I wanted1

to address those two things because I don't think2

really anyone could speak on that from experience3

other than the salon owners.4

MR. GRIFFIS:  Excellent.  Thank you very5

much.6

Anything else, Board members?  Questions?7

Let's go then to Mr. Jackson.  A very good8

afternoon to you.9

MR. JACKSON:  Good afternoon, members of10

the Board.  I apologize for the delay in arriving.11

They were single tracking over on Metro.  At any rate,12

quickly reviewing the Office of Planning Report, we13

basically want to stand on the record and our14

recommendation is after analysis we didn't think this15

application was qualified for the special exception.16

We thought it would qualify for a use17

variance and upon our analysis, as outlined in the18

report, we recommend approval of a use variance to19

allow the proposed use of a six-seat beauty shop.20

With that, that concludes my brief summary of the21

Office of Planning Report and I am available to answer22

questions.23

MR. GRIFFIS:  Excellent.  Thank you very24

much.  Other questions from the Board?  Ms. Miller.25
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MS. MILLER:  One of the reasons that you1

conclude that a use variance would be justified is2

because the space is so small but it would be3

difficult for a residential use to go in there.  Is4

that correct?5

MR. JACKSON:  We thought there are a6

variety of uses that are allowed under the zoning7

regulations.  They have museum, the clinic and such8

but 700 square feet is small for any of those uses.9

Then given the fact that there is limited parking10

resources we thought something like a church would11

probably require more parking even in a small space12

like that.  Given the character of the property and13

the circumstances with the irregular small space, we14

thought this was a good compromise.15

MS. MILLER:  All right.  We got a couple16

of documents just this afternoon and I don't know if17

you have actually seen them but one is called18

Testimony of Barry Criesworth in opposition to the19

application.  In it he seems to indicate that the20

property we are talking about is a part of a larger21

building that apparently houses the other commercial22

establishments.  23

It looks to me, if I'm reading his points24

correctly, that he is saying the whole building could25
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be sold and used for residential and, therefore, a use1

variance shouldn't be granted.  I guess my question2

is, well, what is the likelihood of that happening? 3

Should we hold up one part of this4

building until the whole building is sold?  There is5

no evidence.  Is there any evidence in the community6

that is going to happen, that the whole building is7

going to be sold?8

MR. JACKSON:  At this point the area9

planner was involved with the first discussions we had10

with the applicant and at that time we had no11

indication there was any move a foot to redevelop that12

entire building.  As we noted in our analysis, the13

area is predominately residential but there are a mix14

of uses in the immediate area.  There is nothing in it15

as far as we know in terms of a full exchange of use16

for this property.17

MS. MILLER:  This has been a commercial18

strip since before our regulations went into effect?19

MR. JACKSON:  Yes, it has.20

MR. GRIFFIS:  Excellent.  Anything else21

from the Board?22

Mr. Jackson, thank you.  Actually, it's an23

excellent report and analysis not to mention the24

graphics of the area which is very helpful in25
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understanding this because really that is the basis of1

which the fundamental test if made and I thought that2

was critical and it's a good balance for the3

applicant's written submission.  I'll give the4

applicant an opportunity to cross-examine Mr. Jackson.5

do you have any cross-examination questions?6

MS. HOLMES:  No, sir.7

MR. GRIFFIS:  Thank you very much then.8

We are back a little bit on schedule.  We did go9

through the ANC-5C then.  We have gone through the10

Office of Planning.  I don't have any other government11

report attended to this application.  12

Is there anyone else here, persons,13

outside of Mr. Slater who has already provided14

testimony, for Application No. 17437?  Any other15

persons that would like to provide testimony in16

support?  In opposition to the application?  Then I'll17

turn it over to the applicant for any closing remarks18

that you might have.19

MS. HOLMES:  No, thank you.20

MR. GRIFFIS:  You're all set?  Very well.21

Board members, I think the record is22

sufficient and complete for our continued processing23

of this for the bench and I think it would be24

appropriate under a motion.  I would move approval of25
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Application No. 17437 and that is for a use variance1

which would allow for the establishment of the beauty2

salon under 330.5 at the premises at 1543 New Jersey3

Avenue, N.W.  I would ask for a second.4

MS. MILLER:  Second.5

MR. GRIFFIS:  Let me just pause for one6

piece of clarification.  We'll get into the record the7

exact storefront address as it is not the entire 15438

but I'll put that in the record with the issuance of9

the order if this is approved.  10

MS. GLAZER:  Mr. Chair, excuse me.  I'm11

sorry to interrupt but I am not sure if the Board12

waived their rules to accept the ANC report.  There13

was a request to waive it because it was untimely14

filed.15

MR. GRIFFIS:  Yeah, we did that.  Mr. Mann16

brought it up.17

MS. GLAZER:  I'm sorry.18

MR. GRIFFIS:  That's okay.19

MS. GLAZER:  I didn't catch that.20

MR. GRIFFIS:  Very well.  That being21

complete, let us move back into the motion.  First of22

all, as I indicated in the beginning of this process23

the use variance is the highest structural variance24

that you can come in for.  It is very clearly laid out25
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in court cases and also in the process here of the1

Board himself in the regulations.  One must show2

uniqueness to the property.  3

Out of that uniqueness it's got to show4

there is a hardship created, that there is absolutely5

no viable use, realistic use for this within the6

matter of right uses as outlined in the District of7

which the property is located.  Then, of course, it8

wouldn't compromise the zone plan or map regulations9

or the public good.  The uniqueness, I think, is10

pretty clear in terms of, one, as Mr. Jackson11

indicated in the Office of Planning's support of this12

application, the size and footprint of the retail13

establishment.  14

More importantly, I think, in a bigger15

picture, which the Office of Planning also gets to, is16

that here we have an existing structure which is built17

for commercial use, retail use by its siting.  By its18

building, by its location with the parking out front19

and the curve cuts as setback including the single20

story and the numerous storefronts, it's a retail.  We21

don't need to spend a lot of time on that.22

It was built before the regulations were23

adopted in 1958 rendering at that point at24

nonconforming for use.  It may well be nonconforming25
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for the area elements also.  However, those aren't at1

issue for us today.  In looking at this as how one2

might reanimate a special exception does allow in 20033

for a change of use if there is an existing use and4

change of existing use.  5

I absolutely agree with the Office of6

Planning's analysis that this does not meet this test7

to be reviewed as a special exception but rather does8

go into the use variance.  That being said, in order9

for it to be used in a matter of right scenario, of10

course, we would have to look at those retailers,11

those uses that are before us that were ready to go.12

Or we can say perhaps it could be in some13

respects, I think, those nontraditional residential14

but allowable uses in the R4 as laid out Mr. Jackson15

and the Office of Planning has indicated, I think,16

correctly what the Board sees and certainly I see.17

The size precludes most of those from realistically18

utilizing this.19

The residential itself, I think, is not20

even -- it doesn't require a lot of time to talk about21

until we put an actual residential use, an apartment22

or little studio, a 700-square-foot studio in an area23

with surface parking in front and surrounded by a24

grocery store and a furniture store doesn't make a lot25
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of logical sense.  I think that you could build it but1

I doubt that it would be usable or why anyone would2

actually live there.  It doesn't make common sense.3

That being said, I think this does not, in4

fact, impair the intent and integrity of the zoned5

plan or map.  Certainly I do not believe that it would6

be against the public good in terms of allowing this7

retail use essentially to continue in an existing8

retail establishment, although this bay has not been9

utilized since 1998.10

I appreciate Mr. Slater coming down and I11

think it has brought up some excellent points.  It12

reiterates for me the importance of the ANC but also13

civic associations and neighborhood association in the14

scope of what they look at and their requirements. 15

The ANC and civil associations look at the16

entire universe of issues, parking that is directly17

connected and parking two blocks away, what it is18

going to look like, the design you also brought up,19

utilization of next door and does this fit into the20

neighborhood.  21

These are absolutely critical issues and22

I think the civic association needs to continue23

working with this tenant but also this building owner24

like the surrounding ones.  As I indicated, however,25
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our jurisdiction is very limited in what we are able1

to review and deliberate on.  2

If we move aside from that, then it3

becomes, I think, a very precarious situation for4

anyone in front of us whether in support, opposition,5

or an applicant because one never knows which way we6

might go or what we might look at.  To hold directly7

to the regulations is my point as what the Board does.8

Unfortunately, most of the issues, if not all of9

yours, I think, go beyond the review capacity or10

jurisdiction of this Board.  11

But that doesn't, as I say, diminish any12

of the importance of those elements and certainly13

environmental.  I can't imagine that the proposed14

tenant, the owner of the beauty salon, would want to15

not be safe in terms of the public health in their16

store.  17

I know that they will required to comply18

with public health regulations and laws in terms of19

the disposal of any elements and how those are20

disposed of.  With all of that, I do, as I say,21

support this motion as I have made it and would open22

it up for others for their comments.23

MS. MILLER:  I concur with your analysis24

and second that.  It is appropriate for civic25
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associations and the ANC to look at the community as1

a whole and to work with establishments that want to2

come in.  We have very specific tests and in this case3

I think that the applicant meets them.  They are4

unique.  5

It is within a commercial strip.  They6

have shown it's an undue hardship for any of the7

matter of right uses to go in that.  Then we get to8

will this have a substantial detriment on the public.9

That is our last test and a case has not been made for10

that at all.  I would support granting the use11

variance in this case.12

MR. GRIFFIS:  Excellent.  Thank you.13

Lastly, in terms of we did have a lot of late filings14

or the testimony that was filed today.  I note the15

second to the last paragraph of Mr. Criesworth's16

opposition, Ms. Miller had talked about some of the17

other issues which I think we have addressed.  He18

makes a bold statement here that he thinks it's19

appropriate that we look at the property as a whole20

and that is what Ms. Miller was getting to.  Can you21

redevelop this whole thing.  22

I fundamentally disagree with that.  In23

fact, I think the application is appropriate before us24

for the single bay as part of a larger lot and that is25
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exactly what we would look for in terms of the use1

variance because that is the parameter of which the2

use will occupy and that is where we will be looking3

at.  4

For instance, by denying a use variance5

for this applicant it would not render unusable the6

rest of the property as they are under separate7

agreements, leases, and certificates of occupancy.  I8

don't think that this needs to separate a lot but it9

is, in fact, by tenanted space.  10

Just as we would, in fact, process a11

mixed-use building and look at the requirements12

perhaps of a residential or commercial or retail in13

terms of the parameters that would be required.  This14

is, I think, similar to that in terms of its use and,15

therefore, I think it's appropriate all the16

deliberation and basis of fact that we have relied on.17

Anything else then?  Very well.  If there18

is nothing further from the Board, we do have a motion19

before us.  It has been seconded and I would ask that20

all those in favor signify by saying aye.21

ALL:  Aye.22

MR. GRIFFIS:  And opposed?  Abstaining?23

Very well, Mr. Moy -- Ms. Bailey.  I'm sorry.24

MS. BAILEY:  Mr. Chairman, the Board has25
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voted three zero two to approve the application for1

use variance.  Mr. Griffis made the motion, Mrs.2

Miller seconded.  Mr. Mann has also approved the3

application.  Mr. Etherly and a Zoning Commission4

member is not here at this time.  This Board has given5

specific instructions to the staff to get the exact6

address of the salon -- of the address where the salon7

is to be located.  Am I correct?  Are we issuing a8

summary order, sir?9

MR. GRIFFIS:  Yes.  I don't think there is10

any reason why we wouldn't waive our rules and11

regulations and issue a summary order on this.12

MS. BAILEY:  Thank you, sir.13

MR. GRIFFIS:  Excellent.  There it is. 14

Ms. Teku, if you wouldn't mind making sure15

that the staff knows the specific storefront address16

so that we can put that in the order before you go.17

Thank you very much.  Good luck.18

MS. TEKU:  Thank you.19

MR. GRIFFIS:  Mr. Slater, excellent to see20

you.  We hope to see you again sometime down here and21

look for your further reports.22

MS. BAILEY:  Mr. Chairman, are we going23

back to the first case or should I continue on down?24

Go back to the first one?  Okay.  Application No.25
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17442 of Maria R. Creighton-Cabezas, pursuant to 111

DCMR 3104.1 for a special exception to allow a three-2

story rear addition to an existing single-family3

detached dwelling under Section 223 not meeting the4

lot occupancy requirements of Section 403, rear yard5

requirements (Section 404), and side yard requirements6

(Section 405).  7

The property is zoned R-1-B and is located8

at 4508 Van Ness Street, N.W., Square 1560, Lot 28.9

For this one there is a request for party status.  I10

guess that is where I got confused.11

MR. GRIFFIS:  Excellent.  Thank you, Ms.12

Bailey.  We do appreciate that.  13

Is Mr. or Mrs. or both Steinberg present?14

 DR. STEINBERG:  Yes.15

MR. GRIFFIS:  Indeed.  Okay.  Board16

members, let's take up the request for party status.17

We would note and, as I said, I'll try to expedite all18

my lengthy little speeches here, but question 6 of the19

request for party status, I think, is the most20

critical and pertinent.  21

The rest kind of outline who and what and22

what are the elements but 6 goes directly to how you23

might see that it could distinctly uniquely be24

affected or impacted if the relief sought was granted.25
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I think it's pretty clear we have an adjacency here of1

a direct property owner and that has been proposed as2

a uniquely and distinctly impacting. 3

I don't disagree with that and I think it4

i s  a  p e r s u a s i v e  a p p l i c a t i o n .  5

Let me have the applicant introduce6

himself for the record, though.  If you wouldn't mind,7

just turn the microphone on.  There is a button at the8

base.  You can turn this one off next to you so we9

don't get feedback.  I just need your name and address10

for the record.11

MS. CREIGHTON:  Maria Creighton, 4508 Van12

Ness Street, N.W.13

MR. GRIFFIS:  Excellent.  Thank you.  Do14

you have a position regarding party status15

application?  Are you opposed to granting party16

status?17

MS. CREIGHTON:  No.18

MR. GRIFFIS:  Okay.  Board members,19

comments, questions?20

MS. MILLER:  I think it's appropriate to21

grant party status.22

MR. GRIFFIS:  Excellent.  Let me just note23

before we make our decision.  Mr. Steinberg, is that24

correct?25
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DR. STEINBERG:  Yes.  I'm Dr. Paul1

Steinberg.2

MR. GRIFFIS:  I do appreciate that.  You3

understand that party status is a higher threshold of4

participation in the case as opposed to what you have5

just seen, persons coming in to give testimony.  Of6

course, as a party, if granted, you are required to be7

a full participant.  8

That means we will call you to make a case9

presentation.  You also are able to cross-examine any10

witnesses that are provided.  If there is additional11

legal analysis or any other additional filings, of12

course, what we require of the applicant we also13

require of you.  Are you still interested in seeking14

party status?15

DR. STEINBERG:  Yes.  Very much so.16

MR. GRIFFIS:  Indeed.  Any objection then17

from the Board?  Noting no objection from the Board,18

I can take it as a consensus and establish the19

Steinberg household as a single party in opposition to20

the application.  With that done, let's move ahead.21

I'll turn to the applicant for opening remarks and we22

can move ahead.  You folks can be comfortable back in23

your seats again and I will call you up for cross and24

for further processing.25
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Yes.1

MS. CREIGHTON:  I do have some photographs2

that I would like to submit.3

MR. GRIFFIS:  Excellent. Additional4

submissions?5

MS. CREIGHTON:  Right.6

MR. GRIFFIS:  Good.  Do you have copies of7

all of those?8

MS. CREIGHTON:  Yes.9

MR. GRIFFIS:  Great.  I'm going to have10

you put them in.  Ms. Bailey is going to take them11

from you.  As you pass by the opposition party you are12

going to give them a copy also and then we'll get that13

into the record.  When you are finished with that we14

can begin.15

MS. CREIGHTON:  As I said earlier, my name16

is Maria Creighton and I do live in AU Park.  I have17

been in AU Park for about three-and-a-half years.  I18

love the neighborhood, my family and I. We have two19

sons, 15 and three and a half.  We are very active20

participants in the AU community.  My son, the three21

and a half, is actually at the co-op right next to the22

park and I volunteer at the park.  We utilize the park23

on almost a daily basis.24

In terms of the variance, our house is the25
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smallest house on the block.  It has two bedrooms.  We1

are -- it's two stories and with an unfinished attic.2

We are proposing to add a three-story addition, about3

270 square feet, to the rear of the house.  The hope4

is to add a bedroom in the basement, make the dining5

room larger, and enlarge the second bedroom on the6

second floor.  That currently is a very small room.7

There is currently queen-sized bed and that is pretty8

much all you can fit into the room so we would like to9

enlarge that.  And also the possibility of renovating10

the attic to maybe a home office.11

We are seeking a special exception and12

based on the zoning review branch the lot occupancy13

will be increased by 1 percent, from 40 to 41 percent,14

as well as exceptions to the rear yard and the side15

yard.  We do have a unique situation in that our16

property is located on a triangular lot which severely17

limits the type of structure as well as the addition18

you can put on it.  I think it definitely qualifies19

under the special exception.20

In terms of the special exception, my21

understanding of it is that the height and the size22

and the bulkiness of the building will not be23

compromised, changing the use of the property, the24

parameters there, you know, if you are changing mixed-25
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use versus residential versus commercial, and to1

control the appearances of buildings.2

In addition, an addition shall not have a3

substantially adverse effect on the use or enjoyment4

of any abutting or adjacent dwelling or property.  In5

particular, the light and air available to neighboring6

properties shall not be unduly affected.  And the7

privacy of the use and enjoyment of neighboring8

properties shall not be unduly affected.  I believe9

based on our proposal, based on our proposed addition,10

and the special exception, these areas will not be11

compromised in any way.12

MR. GRIFFIS:  Excellent.  Thank you. 13

Questions from the Board?14

MR. MANN:  A couple of clarifications.15

The OP report indicates that there is some disparity16

between the size of the addition as indicated on a17

couple of different documents.  Can you tell us what18

the size of the addition is?19

MS. CREIGHTON:  The size of the -- you20

want to answer that, Gabriel?21

MR. NATHANIEL:  The size of the addition22

itself is 11 feet, 11 inches by 14 feet and 10 inches23

interior dimension so I would say about 15 by 12 for24

the addition.  There is also a two-tier deck that is25
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roughly seven by seven that is part of the addition as1

well.  2

In addition to that there is a small stair3

platform that will lead you from the first floor to4

the ground level exterior platform and that itself is5

a three-by-three platform and the stairs extend about6

14 feet from the edge of the platform.7

MR. GRIFFIS:  Okay.  Would you mind8

stating your name and address for the record?9

MR. NATHANIEL:  Yes.  My name is Gabriel10

Nathaniel, address 1324 H Street, N.E..11

MR. GRIFFIS:  And you're the architect?12

MR. NATHANIEL:  Yes, sir.13

MR. GRIFFIS:  In those dimensions you have14

15 by 12, I think you said, in terms of the addition15

of seven by seven deck.  Which of those elements went16

toward a calculation of lot occupancy?17

MR. NATHANIEL:  All of them.18

MR. GRIFFIS:  Okay.  19

Mr. Mann, follow-up?20

MR. MANN:  Not quite yet.21

MR. GRIFFIS:  Okay. 22

MS. CREIGHTON:  May I add something?  The23

lot occupancy, the rear yard, the side yard numbers24

actually are being quoted from the Zoning Branch25
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because they provided that so based on the proposed1

plans, the numbers are coming directly there.2

MR. GRIFFIS:  Okay.  Yes.3

MS. MILLER:  Ms. Creighton, we received a4

filing from you dated March 1, 2006.  It is very5

difficult to read.  It's very, very light and so I6

just want to ask you -- maybe you can submit it again7

later for the record but I just want to know if you8

might summarize a couple of documents that I can't9

really read so we know what's in the record.10

MS. CREIGHTON:  Sure.11

MS. MILLER:  One is the letter dated12

February 4, 2006, from Dr. Steinberg.13

MS. CREIGHTON:  Okay.14

MS. MILLER:  It's in this package, this15

March 1, 2006 package and our copy is so light that it16

is really hard to read.  If you just want to let us17

know what the point of that is, why you are submitting18

it.19

MS. CREIGHTON:  Would it be possible for20

me to see?21

MS. MILLER:  I'm holding up the document.22

March 1, 2006.  Did you see this?23

MS. CREIGHTON:  It's addressed to the24

Steinbergs?25
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MS. MILLER:  No, it's addressed to the1

Board.  You attached certain documents and actually2

some of them are quite legible but a couple of them3

are not legible and that was one of them and I just4

wanted to know.5

MS. CREIGHTON:  I can make sure, yes, that6

you get copies.7

MS. MILLER:  Is that something you want us8

to be aware of for this hearing, what the point of9

that is?10

MS. CREIGHTON:  After submitting the11

application and a week before the hearing I was given12

some documentation that I thought the Board should13

actually have so that is what it should be.  I14

actually took everything out of order last night.  If15

I could just see the cover letter because that is the16

cover letter to the attachments there, then I can tell17

you exactly what is in there.  18

Okay.  There should have been a letter to19

the Office of Planning.  Mr. Rice had some questions20

after speaking with the Steinbergs.  Clarification,21

for example.  The drawing for the attic would appear22

to be four stories so I wanted to give him some23

clarification there.  There should be a letter from24

another neighbor changing his position after he gave25
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the original document.1

MS. MILLER:  Can I interrupt you for a2

second?3

MS. CREIGHTON:  Sure.4

MS. MILLER:  Just to help us focus.  There5

are one, two, three, four, five, six documents that6

are referenced here.  Most of them we can read like7

the Office of Planning letter that you are referring8

to.  That was no problem.  9

There are a couple that we can't read --10

I can't read because it's so faint.  I was just11

wondering for the one that is so faint whether you12

might be able just to tell us what that is.  That13

would be the letter dated February 4, 2006, from Dr.14

Steinberg. 15

MS. CREIGHTON:  Okay.  If you can give me16

a minute so I can find that.17

MS. MILLER:  It says something like,18

"Response to request for special exception for19

addition."20

MS. CREIGHTON:  Oh, okay.  That letter was21

from the Steinbergs to the neighbors explaining that22

they are adamantly opposed to the addition.  There23

should be another copy in the file.  That one was to24

the neighbors from the Steinbergs and I wanted to make25
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sure that was part of the record.1

MS. MILLER:  Okay.  Then you also2

reference a copy of the BZA -- a couple of BZA orders?3

MS. CREIGHTON:  Right.  Those are the BZA4

applications for the Steinbergs.  They actually did an5

addition back in September 1989 and those were their6

BZA application reference numbers.7

MS. MILLER:  Are they special exception8

orders?9

MS. CREIGHTON:  They had a variance for10

their addition.11

MS. MILLER:  Okay.  Thank you.12

MR. MANN:  The special exceptions, or13

rather the variances that you were just referencing,14

I guess what I don't understand is why you are15

attaching them.  What was your reason for attaching16

them?17

MS. CREIGHTON:  Well, I attached them18

based on the information that the Steinbergs had19

written in their letter.  Let me go back to that.  In20

their letter dated February 4th their first objection21

says, "This addition makes a sham of setback22

requirements.  These setback requirements have been23

put in place for clearly good reasons, so that homes24

are not deliberately built up to the property line,25
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especially in a neighborhood like the American1

University Park where large connected townhouses are2

not the predominant type of home."  3

Then there's a quote from a John Tierney.4

"This is the reason that people will pay 5 percent5

more for a house in a private regulated community, a6

community with clear-cut regulated restrictions than7

a similar home without those restrictions."  8

It says, "If the ANC and BZA somehow9

support this special exception for the addition, it10

will in essence be supporting a rulelessness, a lack11

of support for rules, restrictions, and regulations12

which can be a real block to this community.  This13

rulelessness would also reflect a genuine lack of14

respect for neighborliness in the community."  15

I thought based on that and the fact that16

they did an addition and they had got a variance,17

however big or small it was, that this was a18

hypocritical statement to make.19

MR. GRIFFIS:  Follow up?  Anything else?20

MR. MANN:  Not right now.  Thank you.21

MR. GRIFFIS:  Ms. Miller?  Anything else22

for the Board then?  Very well.  Anything else from23

the applicant at this time?24

MS. CREIGHTON:  I'm sorry?25
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MR. GRIFFIS:  Anything else?1

MS. CREIGHTON:  No, that's it.2

MR. GRIFFIS:  Okay.  Good.  Let's go to3

parties in opposition.  Cross?4

DR. STEINBERG:  Thank you, Mr. Griffis.5

Thank you for granting us party status.  My name is6

Dr. Paul Steinberg.  This is my wife Helen Steinberg.7

We have lived in the neighborhood for 29 years.  We8

have been very involved in the community.  For a9

number of years I have been part of the Board of10

Friends of Friendship Park.  11

We love the park behind our home.  Helen12

has been involved in the nursery school there, the13

preschool, and was involved very much in the PTA and14

very much involved in the neighborhood.  I want to15

first respond to that question about a variance.  I16

don't know how this is even relevant but --17

MR. GRIFFIS:  Before we go too far into18

it, at this time in our chronology of processing this19

we are giving you the opportunity to have cross-20

examination questions of the witness, of the applicant21

essentially.22

DR. STEINBERG:  Okay.  So we shouldn't23

make any personal statements.24

MR. GRIFFIS:  That's right.  You will25
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cross them and then we'll go to the Office of1

Planning.  They are going to present their analysis.2

Applicant will cross.  OP will question them and3

you'll cross them and we'll go through any other4

reports.  The ANC will cross them, will question them,5

and then we'll get to your case presentation.6

DR. STEINBERG:  Okay.  Very good.7

MR. GRIFFIS: At this time it's just rapid-8

firing hard-hitting questions with fast answers back.9

DR. STEINBERG:  Right out of Perry Mason.10

MR. GRIFFIS:  That's right.  That's why we11

have such a high admission standard here.12

DR. STEINBERG:  One of the questions that13

we have, and this is something that Stephen Rice and14

Jennifer Steingasser from Office of Programming15

brought up with us -- Office of Planning brought up16

two weeks ago with us is and they indicated that the17

burden of proof really should be on the applicant.18

Did you conduct a shadow study, a sunlight study that19

would indicate what kind of impact the house would20

have to the west of you?21

MS. CREIGHTON:  I did not perform a study.22

I did not think it was warranted given the photographs23

that I have shown to you all.  There is clearly not24

any impact in terms of the sunlight.  Our addition25
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will be half of what your addition is so there is no1

way that our addition would completely take your2

sunlight away.  I do not think a shadow study or a3

light study is warranted in this case.4

Now, if we were parallelling their5

addition, for example, rowhouses in D.C. they kind of6

line up the same way.  I can understand there probably7

could be a potential shadowing or lack of light and8

possible air, but in this case based on the fact that9

our addition will not be parallelling your property,10

I did not think it was warranted.11

MR. GRIFFIS:  Okay.  To follow-up on that,12

you have a Site Plan 1, the sheet that was submitted.13

The bottom site, Van Ness, is where the front of your14

building faces.  Correct?15

MS. CREIGHTON:  Um-hum.16

MR. GRIFFIS:  Okay.  What direction is17

that facing?18

MS. CREIGHTON:  North.19

MR. GRIFFIS:  Okay.  So the bottom of the20

sheet is north.  Is that correct?21

DR. STEINBERG:  Yes.22

MR. GRIFFIS:  Okay.  Excellent.  All23

right.  Next question.24

DR. STEINBERG:  Since our variance is an25
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issue for you, at the time the one special exception1

was a different code, do you know exactly what we2

asked for a variance for?3

MS. CREIGHTON:  For the rear yard.  I4

actually do have a copy of the --5

MR. GRIFFIS:  Right.  That's in there.6

DR. STEINBERG:  Okay.  It was just a7

three-by-three little area.8

MR. GRIFFIS:  It's a rear yard variance.9

DR. STEINBERG:  But I want to be very10

specific about it that it was for a slight --11

MR. GRIFFIS:  We're not going to retry the12

case here.  You can keep it.  13

DR. STEINBERG:  Great.  Okay.  And for the14

actual frame of the house I just want to be clear15

about this.  That was all a matter of right and for 9816

percent of the deck it was a matter of right.  There17

were no questions about special exceptions for that.18

Where, Maria, are the western elevations for this?  In19

your report you have the eastern elevations but we20

have seen none of the western elevations.  I wonder if21

you could provide that.22

MS. CREIGHTON:  According to the architect23

we have not done that.24

DR. STEINBERG:  Why is that?25
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MS. CREIGHTON:  You want to answer1

directly?2

MR. NATHANIEL:  Well, there's no reason3

why we haven't.  I mean, from my instinct they weren't4

warranted because we were trying to show the elevation5

from the street and from the park, not necessarily6

from your property.7

DR. STEINBERG:  You've done the eastern8

elevations which affect the park which used to be a9

part of the National Park Service.  It is now a city10

park and I don't understand why there wouldn't be11

elevations.  I want to certainly go on record12

indicating that I think there should be elevations13

provided for the western side that will affect us.14

MR. GRIFFIS:  West elevations.15

Understood.  What's next?16

DR. STEINBERG:  One of the things, Maria,17

that you have indicated at the ANC is that your house18

is not in line with the other houses in the back.  Of19

course, it is a smaller property.  It is a triangular20

piece of property.  I wonder if you could explain to21

the officers here and people here how your house is22

also not in line in the front.23

MR. GRIFFIS:  Are you talking about the24

building's siting?25
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DR. STEINBERG:  Yes.1

MR. GRIFFIS:  So the front doesn't align?2

DR. STEINBERG:  The front doesn't align3

with any other houses.  It's pushed much further4

forward because of the size of the property.5

MR. GRIFFIS:  I think we can see that.6

Does everyone see that on the aerials and the7

photographs contextual?  Okay.  I'm not sure what the8

answer to that would be.  I mean, it's in here.9

DR. STEINBERG:  Right.10

MR. GRIFFIS:  As long as we understand it.11

Okay.12

DR. STEINBERG:  It's something we just13

wanted to make clear later on when we explain in terms14

of the impact on air and light.15

MR. GRIFFIS:  I don't question you are16

setting up a hard-hitting case.  Next question.17

DR. STEINBERG:  The one question I have18

for you, Mr. Griffis, is I know under variances19

hardship needed to be indicated.  I don't know if that20

is an issue at all for 223.2 but I would have21

questions about hardship.  I don't know if that is22

relevant.23

MR. GRIFFIS:  Excellent.  Good question.24

Let me get right to it.  223 is actually a special25
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exception which is the lowest threshold for approval1

on relief.  223 more specifically, as Barry has2

specified, elements of which needs to be met in order3

to be granted that special exception.  We will run4

through it for everyone's clarification.  5

The applicant actually did an excellent6

job in their opening and submissions but 223 goes to7

the fact that if certain parameters are met, meaning8

you have an existing structure that is not conforming9

but you are adding onto it, as long as you are within10

a certain amount of lot occupancy, you are well within11

the reaches of applying for a special exception. 12

However, to be granted that you have to13

show that the light and air of the neighboring14

properties will not be unduly affected.  Certainly the15

use and privacy of the adjacent neighbors would also16

not be unduly impacted or affected.  The addition17

together with the original structure should be within18

character as viewed from the street and public way. 19

And then demonstrating all these20

characteristics one needs to submit graphic21

representation so that the Board can make an informed22

decision.  We have incredible jurisdiction over these23

as we don't often in other cases of variances but the24

Board has full control over all design, lighting,25
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screening, landscaping aspects submitted.  However,1

the Board will utilize those aspects as would be2

required and evidenced in the record and somehow3

mitigating any potential or undue impact.4

DR. STEINBERG:  So hardship would not be5

something that --6

MR. GRIFFIS:  Hardship is absolutely not7

a case in this special exception.8

DR. STEINBERG:  Okay.  Very good.  Now,9

one other question.  We have one other witness, a10

neighbor from across the street from this property.11

Should that witness come up later or now?12

MR. GRIFFIS:  No, we'll call them up when13

you present your case.14

DR. STEINBERG:  Okay.15

MR. GRIFFIS:  Any other questions?16

DR. STEINBERG:  No, that's it.17

MR. GRIFFIS:  Excellent.  Thank you very18

much.  Let's move ahead then.  If there is no other19

cross or Board questions, let's move right into the20

Office of Planning's Report.21

A very good afternoon, Mr. Rice.  Good to22

see you.23

MR. RICE:  Thank you.  Good afternoon, Mr.24

Chair, Board.  The Office of Planning recommends the25
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attic addition is either eliminated or modified in1

consistency with the character of its surrounding2

dwellings.  The applicant is proposing to extend the3

existing roof peak to create a new attic room which4

will extend the full length of the rest of the5

addition towards the rear.  6

For this reason, the attic room gives the7

appearance of a fourth level from the rear and side of8

the home, particularly as viewed from the adjacent9

western property, Friendship Park and Van Ness Street.10

The proposed addition will probably have some affect11

on the neighboring property's views from the east side12

windows and may decrease the amount of direct sunlight13

from these windows but will not unduly affect light14

and air availability.  15

The Office of Planning notes this16

immediate site plan shows a bay window projection to17

the west but the submitted floor plans did not18

indicate on which floor the bay window will be19

located.  Further, the submitted plans did not include20

a west side elevation of the addition.  Given the west21

side is the only side that has adjacent neighbors, the22

Office of Planning cannot conclude that the proposal23

will not impact the privacy abuse such as elevation24

that's provided.25
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In regards to community input, the ANC-3E1

voted three to two to not oppose the application.  The2

Office of Planning has received nine letters from3

neighbors not opposing the addition and two letters in4

opposition as well as two letters stating a neutral5

stance.6

The neighboring properties to the west,7

which is 4512 Van Ness Street, has submitted a8

detailed report citing air, light, and setback9

concerns, as well as possible water drainage problems10

which are detailed in the report.  11

In conclusion, although the height of this12

subject property plus the addition will remain the13

same at the attic's peak, the fourth level created by14

the attic rear extension is inconsistent with the15

general three-story character of the surrounding16

dwellings.  Therefore, the Office of Planning17

recommends the attic extension is either eliminated or18

modified in consistency with the character of the19

surrounding dwellings.20

In regards to the proposed bay window, the21

Office of Planning recommends the western elevation22

indicating which floor it will be located on is23

submitted and reviewed prior to the Board's action.24

Thanks. 25
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MR. GRIFFIS:  Excellent.  Thank you very1

much.  Is there a question from the Board for the2

Office of Planning?3

MS. MILLER:  Yes.  With respect to the4

attic issue, does that have any impact on decreasing5

the light and air to the neighbor?6

MR. RICE:  Well, we don't know if it will7

directly because there was no light study submitted.8

We did, however, think that it would be inconsistent9

with the general three-story character of the10

neighboring properties.11

MS. MILLER:  And so it's not the height12

that affects the light and air of the neighboring13

property.  Is that right?  It's just any extension to14

the rear?  That may be a little bit too broad.  I15

mean, your objection to the top level, the attic16

level, is based on the character of the neighborhood.17

It's not based on light and air.18

MR. RICE:  Not necessarily the light and19

air.  Not necessarily.20

MS. MILLER:  I guess my question is, and21

maybe if I studied the drawings more I might be able22

to conclude myself but basically the addition into the23

rear yard, is any addition back into the rear yard24

going to affect light and air equally or does the25
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height or some other factor control it?1

MR. RICE:  If we look at figure 3, based2

on the drawings the rear extension will go towards the3

rear from the peak of the attic which will create a4

sense of -- it will block out at some point and in5

some ways but I don't know to what extent the amount6

of air but that wasn't the reasoning behind why we7

recommended the attic should not be included.8

MS. MILLER:  Okay.  So basically it will9

not unduly affect the light and air.10

MR. RICE:  Not necessarily.11

MS. MILLER:  Okay.  12

MR. MANN:  The reason why this addition13

gives the appearance of a four-story is because the14

property slopes from front to rear.  Is that correct?15

MR. RICE:  Yes.  That is from the rear and16

the side, not from the front of the property.17

MR. MANN:  And so it gives the appearance18

of a four-story building when viewed from the rear?19

MR. RICE:  From the rear.20

MR. MANN:  That is our of character for21

what reasons?22

MR. RICE:  It appears to be four levels23

and the majority of the properties appear to be three24

levels.25
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MR. MANN:  Do they appear to be three1

levels from the street or from the rear?2

MR. RICE:  From the front they appear to3

be two or three levels but giving the unique situation4

of this property Friendship Park is to the east of5

this property so we figure that since it is viewed6

from the public way more noticeably it would be a7

concern.  8

MR. MANN:  So there are no other9

properties along that block where it slopes from front10

to rear and gives the appearance that there might be11

more stories than from the front?12

MR. RICE:  I really didn't analyze13

specifically any of the other properties aside from14

4512.15

MR. MANN:  Well, I guess this is what I16

don't understand.  I'm not necessarily certain what17

makes it out of character.18

MR. RICE:  Well, I base that off of that19

it appears to be four levels and the other properties20

appear to be three levels even though the heights are21

pretty consistent.22

MR. GRIFFIS:  If I could interject, I23

think I understand Mr. Rice's analysis to state that24

if you compare the photographs in Office of Planning's25
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page 5, although that is kind of fuzzy, we have to1

have perhaps the applicant's existing condition and2

adjacent.3

Here is what I see is happening in the4

elevations.  The addition roof ridge is carried off to5

the same height as the existing top peak of the roof6

ridge as opposed to the others, as I can glean, and7

correct me if I'm not, the additions in the back of8

those, the secondary pieces, are below that ridge line9

so it appears that they step down and aren't a10

complete height as this one is being proposed to be.11

MR. MANN:  I understand that but what I12

don't understand, and referring to the same13

photograph, as I look at the site of the applicant's14

home, it looks to me like it's already four floors.15

If it's four floors viewed from one side, then why is16

it out of character?17

MR. GRIFFIS:  Because I guess what I18

understand them saying is if you look at what would be19

the east elevation, it seems to be similar to the20

houses marching down the block, this massing.  21

We'll get to you.  Don't worry.22

Then the additions out back, which may be23

additions or may be original structures, but that24

structure, secondary structure that projects in the25
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rear. the roof line changes, the pitch changes, and it1

drops off of the main house.  That's what I understood2

the analysis to be stating in terms of the difference3

of character.  Is that correct?4

MR. RICE:  Yes.5

MR. GRIFFIS:  So conceivably --6

MS. MILLER:  I just want to nail this down7

a little better.  On page 6 I think you meant -- you8

said that when we are looking at it from Van Ness9

Street it will look like four levels and it will look10

like it's out of character then with -- are there11

other houses fronting Van Ness Street or no?12

MR. RICE:  Yes.13

MS. MILLER:  Along the park?14

MR. RICE:  Well, heading west on Van Ness15

Street -- I guess that's west -- the subject property16

is viewed from Van Ness Street because it's edged to17

the park so you will be able to see the addition from18

this street even though directly viewed from the front19

of the property you will not be able to see the20

addition but going along the street, Van Ness Street,21

it will be visible.22

MS. MILLER:  I understand that.  I guess23

I don't have the right picture in front of me but I24

understand that it will be visible from Van Ness25
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Street and that's where you will see the four stories.1

What I want to know is is there a pattern of houses2

along Van Ness Street that it's not going to be in3

character with or is it out of character with houses4

along a different street?5

MR. RICE:  This is based off of houses6

along Van Ness Street.  I'm not sure if I'm7

understanding.8

MS. MILLER:  Just because the regulations9

read that we are looking to see that it not10

substantially visually intrude upon the character,11

scale, and pattern of houses along the subject street12

frontage.  That can refer to different streets.  It13

can refer to -- you know, it can be from a public way14

and you are talking about Van Ness in particular.  I'm15

just wondering if we are comparing it to houses along16

Van Ness, if that is the visual.  Do we have a picture17

of houses along Van Ness with this one in it?18

MR. RICE:  No, not other than the picture19

that is shown on page 5, not from our report.20

MR. GRIFFIS:  If there are no other21

questions from the Board to the Office of Planning,22

we'll ask if the applicant has any cross-examination23

of the Office of Planning.24

MS. CREIGHTON:  I read the report and I25
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did have some concerns and I actually spoke to Mr.1

Rice about the impressions.  To me the impression of2

four is not four.  The property is unique in another3

area in that the front of the basement is underground4

but the back is totally above ground.5

MR. GRIFFIS:  Good.  This is all leading6

up to a question for Mr. Rice.  Is that correct?7

MS. CREIGHTON:  And so my question to Mr.8

Rice is, based on that, and it is a unique property,9

and since the attic will not adversely impact the air10

and light, or it should not, why is the recommendation11

to eliminate the attic?12

MR. RICE:  Well, it wasn't based on light13

and air.  It was more so issues of the concerns of the14

character of other homes on the block.  With the15

addition it will appear to be four levels as opposed16

to three and that is why I recommended the attic17

addition is either eliminated or modified.18

MS. CREIGHTON:  So is it possible that if19

we could provide you with examples of neighboring20

properties with the appearance of four due to the21

renovation of the attic with windows, would that22

change the recommendation from the Office of Planning?23

MR. RICE:  I can't say if it will change24

or not but it would be considered.25
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MS. CREIGHTON:  Okay.  I don't have any1

other questions.2

MR. GRIFFIS:  Questions?3

DR. STEINBERG:  Mr. Rice, thank you for4

your testimony.  After we spoke, met with you and5

Jennifer Steingasser, you had indicated that you would6

be recommending a shadow study, a sunlight study.  Did7

you speak to Ms. Creighton and recommend the study?8

MR. RICE:  Yes, that was something I9

suggested.  I did make it clear that it wasn't10

necessary but it would strengthen her case.11

DR. STEINBERG:  And your response earlier12

was that the fourth story or the third story looking13

from the front would or would not necessarily affect14

air and light.  Could you clarify that in terms of not15

necessarily?16

MR. RICE:  Well, based on the information17

we have it is understood that there is, I think, a18

eight-foot setback between the two properties from19

both sides.  Since there is no light and air and20

shadow study, I don't know if it certainly will21

impact.  If it will, I don't know to what degree.22

That is why I say it could possibly.23

DR. STEINBERG:  Thank you.  That clarifies24

a great deal that you are not sure.  There is no25
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information yet that any of us have that has been1

presented yet to indicate that.  Thank you.2

MR. GRIFFIS:  Anything else?  Any other3

follow-up questions from the Board for the Office of4

Planning?  All right then.  Thank you very much. Do5

appreciate your excellent analysis.  Good photographs.6

I would take note also just for the Board's7

consideration on page 2 is an excellent direct aerial8

which shows the siting of the lot for our9

understanding as well, as I've indicated, page 5.10

Let's move back then to we do have Exhibit11

No. 30 which is Department of Parks and Recreation and12

they were indicating that there was some issue of13

drainage that was taken care of and we'll make note of14

that in the application.  It's in the file at this15

point.  Our files indicate that this is not in the16

historic district.  17

Is there an ANC member present, ANC-3E?18

Not noting an ANC member, we will take not of Exhibit19

21 in which the ANC voted not to oppose the20

application.  I don't have any other Government21

reports attended to the application unless the22

applicant is aware of any that I didn't take note of,23

or any Board members or staff.  Not noting any let's24

move ahead to the party in opposition's case25
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presentation.  We're all ready.1

DR. STEINBERG:  Ready for me?2

MR. GRIFFIS:  Um-hum.  Did I say that too3

fast?4

DR. STEINBERG:  Pardon?5

MR. GRIFFIS:  Yeah.  Go ahead.6

DR. STEINBERG:  I wanted to make sure but7

I know Ms. Creighton submitted a letter that we had8

submitted to the ANC but we submitted two and a half9

weeks ago a different letter with different emphases10

than the one that was submitted to the ANC.  11

I just want to make sure that all five of12

the Board members have that letter.  It was also dated13

February 4th.  I didn't change it on the computer when14

I revised it.  The emphasis is more on light and air15

given that, as I'll explain, the ANC doesn't consider16

that an issue.17

MR. GRIFFIS:  Okay.  I think we do have18

that.  I remember looking at it.  Let me just find it.19

DR. STEINBERG:  It's the one without any20

highlight on it so that might help you find it.21

MR. GRIFFIS:  You're saying it's not the22

same letter though?23

DR. STEINBERG:  No.  Different letter.24

MR. GRIFFIS:  Do you have this letter?25
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MS. CREIGHTON:  Yes, I do.1

MR. GRIFFIS:  Okay.  We will move ahead2

with your case and we'll pull that up as soon as I get3

my hands on it.4

DR. STEINBERG:  Thank you.  I want to5

preface my comments by stating at the outset that many6

of our neighbors were unaware the degree to which this7

was going to be a very large essentially four-story8

addition in the back.  9

Many of them have indicated to us since10

the ANC hearing when they were -- when it was11

indicated that they supported the addition they did12

not support the addition.  In fact, several of them13

were neutral.  Two neighbors have come forth who are14

really the closest besides us, Mr. Colman McCarthy who15

is here.  His wife is not able to be here but they are16

opposed to the addition.  17

And Mr. Eugene Seitz is quite opposed to18

the addition.  Illness and age prevented him from19

coming here to express his objections.  Everyone else20

that we know of is now clearly aggressively neutral.21

They do not support it.  They may not object to it but22

they are clearly in the way of Switzerland,23

aggressively neutral about it.24

MR. GRIFFIS:  That's kind of a fascinating25
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phrase actually, aggressively neutral.  Let's take1

note of that.  I am too, actually, at this point.  I'm2

aggressively neutral so let's continue.3

DR. STEINBERG:  Some of them resented the4

fact that they were told that they had supported it5

when they had not checked off anything for the ANC.6

MR. GRIFFIS:  I understand.7

DR. STEINBERG:  I also want to emphasize8

that the ANC vote was three to two and there were9

clear objections from Chapman Todd and Lucy Eldridge.10

The unwritten policy and custom of the ANC, as many of11

you may know, of that particular ANC-3E, as told to me12

by Chapman Todd, is not to state any kind of minority13

opinion.  They have never done it and will never do so14

even though two of them were certainly in our corner.15

I also want to go on record in terms of16

questioning.  We don't have the ANC minutes because17

they won't be approved until Thursday but Amy McVey,18

the head of the ANC, made a statement stating that19

their group does not consider air and light at all20

unless there is clear-cut evidence that the lack of21

air and light would cause mold in our house or22

anybody's house.23

MR. GRIFFIS:  Who said that?24

DR. STEINBERG:  Amy McVey.  It should be25
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in the minutes.  We'll go there on Thursday to make1

sure they are part of the minutes but we heard them2

with our own ears and couldn't believe it.3

MR. GRIFFIS:  Who, the ANC subcommittee?4

DR. STEINBERG:  The ANC.  The head of the5

ANC.6

MR. GRIFFIS:  They don't care about light7

and air issues unless it causes mold?8

MS. STEINBERG:  Correct.9

DR. STEINBERG:  Causes mold.  As a10

physician I know how bizarre this is.  We altered our11

presentation to them not indicating air and light12

because she made it clear but she explained more fully13

why she doesn't consider it an issue that they would14

consider.15

We have some photos that my wife Helen16

will show.  We'll provide some visuals.  I want to17

explain that I am a physician, a psychiatrist.  I have18

an office in the home at the basement level which at19

the back of the house is ground level.  My office20

faces to the east and I have a subsidiary, a secondary21

waiting room, which faces to the east as well.  That22

area will be severely affected.  23

The impact will be quite significant in24

terms of the impact of air and light on my office and25
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the waiting area.  Again, the office is at the ground1

level, base area of the house.  As we will explain,2

every house on that block is a two-story house.  Our3

addition is considered a two-story addition even4

though it literally is three stories because we are at5

the back of a hill.  6

This would be a hardship to me, to my7

practice, my business, and to my patients.  That is8

just looking at the ground level in the back.  Helen9

will at present show the photos that we have put10

together indicating the impact, particularly on the11

first level and second level of the home.12

MS. STEINBERG:  I don't know how you would13

like me to present this.14

MR. GRIFFIS:  That's good.  You are going15

to have to turn it a little bit so that the applicant16

can see it.  You can stand back from the table.17

Actually be where you are.  That's fine.18

MS. STEINBERG:  Okay.  So --19

MR. GRIFFIS:  If you're going to talk,20

then you're going to need to be very close to the21

microphone.  You can just hold it up on the table and22

have a seat.23

MS. STEINBERG:  Okay.  So this is a little24

story of our neighborhood and this is a story of 450825
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where Maria Creighton lives and where we live at 45121

Van Ness Street.  This is our east and this is their2

west.  This is a photograph of what the shadows look3

like at present.  You can see that the Creighton home4

is more forward and we are pretty much in this shadow5

over here.6

MR. GRIFFIS:  That picture is from the7

front of the building?8

MS. STEINBERG:  This is from the front.9

This is looking in between.  This is morning sun.10

This is sunrise pretty much.11

MR. GRIFFIS:  Where's the sun, in the12

front or the back?13

MS. STEINBERG:  The sun is coming from the14

east.15

MR. GRIFFIS:  In that picture where is it?16

MS. STEINBERG:  It's behind here.  I have17

a better photograph later.18

MR. GRIFFIS:  That's all right.  I just19

wanted to know in that photograph.20

MS. STEINBERG:  It's in the back.21

MR. GRIFFIS:  Okay.22

MS. STEINBERG:  Okay.  It's going over the23

park.  It's back here coming from the west.  Coming24

from the far left.  Okay.  This is --25
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MS. MILLER:  Excuse me.  When you say it's1

morning, like what time is it?2

MS. STEINBERG:  7:30 in the morning.3

MS. MILLER:  Okay, early morning.4

MS. STEINBERG:  This is our sunlight that5

we get in the early morning.  This is what this looks6

like at present so you can see that we are in the7

shadow of this house as it stands now because 4508 is8

more forward from 4512.  Right now -- I will show you9

later the inside.10

MR. GRIFFIS:  But the sun is behind your11

house, isn't it?12

MS. STEINBERG:  Uh?13

MR. GRIFFIS:  The sun is behind your14

house.15

MS. STEINBERG:  The sun is behind the16

house.17

MR. GRIFFIS:  How could the front be18

shadowed?19

DR. STEINBERG:  To the right of our house.20

MS. STEINBERG:  It's to the right.  It's21

back there.22

DR. STEINBERG:  This is facing south and23

east is this way.24

MR. GRIFFIS:  Your front is facing south?25
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MS. STEINBERG:  No, our front is facing1

north.2

 DR. STEINBERG:  Facing north.  We are3

looking from the north to the south.4

MR. GRIFFIS:  I understand.  Okay.5

MS. STEINBERG:  So you'll see later in the6

inside photographs that this room, the study, is7

already not getting any sunlight.8

MS. MILLER:  Excuse me.  What time is it9

not getting any sunlight?10

MS. STEINBERG:  This is all the morning.11

This is 7:30 in the morning.12

MS. MILLER:  Okay.  I'm just interested13

because I understand that part of your case seems to14

be about the doctor's office and what time people15

might be coming. 16

MS. STEINBERG:  He has patients coming in17

from 7:30 a.m.18

MS. MILLER:  7:30.19

MS. STEINBERG:  7:30 to 8:00 a.m.  Early-20

morning practice.  This is the view from the east of21

the Creighton home, 4508.  You can see that they have22

nothing blocking them because their neighbor on the23

other side to their east is the park.24

MR. GRIFFIS:  Is that also at 7:30 roughly25
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in the morning?1

MS. STEINBERG:  It's pretty much in the2

morning.  3

MR. GRIFFIS:  Is there sun on the front of4

that house?5

MS. STEINBERG:  There's sun --6

MR. GRIFFIS:  On the front elevation?7

MS. STEINBERG:  I'm sorry?8

MR. GRIFFIS:  The front elevation.  Is9

that in the sun?10

DR. STEINBERG:  No.11

MS. STEINBERG:  No.12

MR. GRIFFIS:  Okay.  Next picture.13

MS. STEINBERG:  Okay.  This is a view from14

down the street.  You can see that the 4508 has total15

sun and with their proposed addition they will be16

going back here and whatever sun we have coming over17

here will be blocked in terms of the light and air18

affecting us.19

Another shadow study to kind of see where20

-- this is from the park -- how their house impacts us21

right now in terms of casting that shadow in the22

darkness.  Yet, another one with their proposed23

addition coming out, I believe, 15 feet, although the24

numbers seem a little bit vague.  We are still not25
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exactly sure.  Then another three feet for the steps1

will be coming out and so there will be definite2

shadow being cast.  Their proposal is to go back and3

go to the east and anything back here will definitely4

impact their light and air.5

Inside.  Okay.  This is the study and this6

is the room that faces the east side of 4508.  7

DR. STEINBERG:  The west side of 4508.8

MS. STEINBERG:  Our east, their west.9

There are two windows in the study facing their home10

and, as you can see, this one closest to the front of11

the house right now looks at the brick.  This one has12

the sunshine coming through and does have the light13

which you can see here from the outside is not cast in14

that shadow.15

Moving along, this is the view from this16

other window and this is the light and air.  That will17

be blocked.  This is the direct view of the edge of18

their house from this window.  When Ms. Creighton says19

that there will be no negative impact to anyone on Van20

Ness Street, we believe that is not the case.  21

When a 15-foot addition is built back22

here, the sunshine that is coming through here, and23

you can see we are getting -- this is the sun that we24

are getting, will definitely be -- definitely there25
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will be a negative impact on us.  1

This is also the view.  The sun is over2

here.  The sun is over here coming through and you can3

see where their house ends.  Basically they are4

proposing to go out so how they can say that light and5

air will not be -- will not have a negative impact6

does not make sense to us and it's not what we believe7

to be true based on these pictures.8

In the kitchen, this is our kitchen9

window.  Again, right now we have light, we have air,10

but when the 15 feet goes out here, we will lose11

privacy.  We will lose light.  We will lose air.  Here12

is the sunshine beaming into the kitchen.  This is13

downstairs in one of the offices coming through.  This14

is the upstairs bathroom where you can also see there15

is one window with light beaming in through there as16

well.  17

It is our belief with this proposed18

special addition that, in fact, light, air, and19

privacy at 4512 will be greatly affected.  Thank you.20

MS. MILLER:  Were all those pictures taken21

at 7:30 in the morning also?22

MS. STEINBERG:  Yes, between 7:30 and 8:0023

to 8:15.24

DR. STEINBERG:  They had to be just25
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especially some in the lower level because we did it1

before I opened my office at 7:30-8:00 in the morning.2

MS. STEINBERG:  This is when we get the3

bulk of that sunshine from that sunrise.4

MS. MILLER:  What happens during the rest5

of the day with the light coming in?  Does it change?6

DR. STEINBERG:  There is -- during the7

winter, of course, it's more to the south because it8

doesn't rise fully so we get some southern exposure9

that is very nice.  At least until 9:00-9:30 the loss10

of light would affect my office and --11

MS. MILLER:  9:30 in the morning?12

DR. STEINBERG:  In the morning.13

MS. MILLER:  So the greatest impact is14

between 7:30 and 9:30?15

DR. STEINBERG:  In my office, yes.16

MS. MILLER:  In your office.17

DR. STEINBERG:  And the impact on the rest18

of the house would probably go until about 11:00 or19

12:00 at the very least.  I don't know.  We have not20

seen any shadow or sunlight study.21

MR. GRIFFIS:  But you have watched the22

sun.23

DR. STEINBERG:  Yes.24

MR. GRIFFIS:  You know where the sun is so25
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you know when it's coming in.1

DR. STEINBERG:  Yes, and I know when it's2

coming in, particularly in winter when it would be3

blocked out in my office in particular because I'm4

there in the morning.5

MR. GRIFFIS:  So you're saying the biggest6

impact time in your understanding is between 7:30 and7

9:30.8

DR. STEINBERG:  In my office.9

MS. STEINBERG:  In the office.10

DR. STEINBERG:  But the rest of the house11

it would be later on in the day.12

MR. GRIFFIS:  So it's morning sun.13

MS. STEINBERG:  Um-hum.14

DR. STEINBERG:  Um-hum.  Yes.  Absolutely.15

MR. GRIFFIS:  Okay.  16

MS. STEINBERG:  If I could just add one17

more thing to clarify the roof line question.  I think18

this picture of 4508, 4512, 4516, this is pretty much19

what it looks like right now as you are going down Van20

Ness Street.  In fact, the roof lines are pretty21

consistent.  22

I think what is being proposed is that23

although there is an existing attic, just as we have24

an existing attic, the rest of the roof is lower but25
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they are proposing raising that roof so it certainly1

would have a very different look and it would be very2

much out of character.  There are no raised attics on3

that street.4

DR. STEINBERG:  I want to make it clear5

that this picture is taken from Van Ness Street from6

the road itself so this is street frontage showing how7

an addition to the back would really affect the8

viewpoint of the frontage.  We are going from east to9

west on Van Ness Street taking this particular10

photograph.11

MR. GRIFFIS:  Right, through the park.12

MS. STEINBERG:  Um-hum.13

DR. STEINBERG:  I want to address the14

issue -- we have talked about air and light.  I want15

to address the issue of privacy.  The loss of privacy16

in my office and my subsidiary waiting room on the17

eastern side facing the Creighton home and the18

addition would be significantly affected.  Since I am19

a psychiatrist I think it is very important for people20

not to be looking down into the windows and for me to21

have access to open windows.  22

It certainly does encroach upon our23

privacy in the kitchen, in our study, which is already24

encroached upon from the front of the house being 1625
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feet forward.  It would affect our study, our dining1

area, as well as our kitchen.2

I want to make it also clear that this3

addition intrudes upon the character, scale, and4

pattern of houses along the street frontage.  No other5

additions on Van Ness between 45th and 46th Street, as6

far as we know, have anything approaching four7

stories.  Our addition, which was all a matter of8

right, is a two-story addition and any other additions9

are two stories as well.10

I want to represent to the committee11

photographs of a typical home in the neighborhood.12

This is a home that is just one and a half blocks from13

our house.  They just applied for a special exception14

and got it without any problem and it was done very15

tastefully and in a very neighborly fashion.  It's a16

triangular lot exactly like the Creighton house.  17

Let me show this to you.  They could have18

built out to the back just like the Creighton's are19

proposing, that Ms. Creighton is proposing.  They20

opted not to do that.  This is a corner house not21

unlike the 4508 house.  They could have opted to come22

out to the back of the house which front onto23

Massachusetts Avenue and onto Van Ness Street.  24

These photos are taken from Van Ness25
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Street.  Instead what they did was push the house out1

to the west so it has no impact whatsoever on any2

neighbors to the east.  That is what Ms. Creighton3

could have done with her addition.  They have plenty4

of room.  5

Even though it would have required a6

special exception we would not have objected in the7

least to a movement out to the east at all.  They have8

plenty of room where their driveway is.  The garage9

has been converted into a lower area, sitting room,10

and they could easily add on to that, easily add on to11

several stories.  12

Certainly two more stories and had the13

kitchen that they feel is a hardship that they don't14

have, an eat-in kitchen.  None of us, by the way, have15

one.  That could have been done very tastefully in a16

very neighborly fashion just in the same way that this17

neighbor has done.18

MR. GRIFFIS:  What is your familiarity19

with that project?20

DR. STEINBERG:  What's that?21

MR. GRIFFIS:  What is your familiarity22

with that project?23

DR. STEINBERG:  We have just watched it.24

MS. STEINBERG:  It's one-and-a-half blocks25
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away.1

MR. GRIFFIS:  I guess I'm not2

understanding why you think, one, it's a matter of3

right, two -- or you said it would have maybe been a4

special exception but are you aware if that needed5

relief or not?6

DR. STEINBERG:  It did need relief because7

it goes up.  On the western side it goes beyond the8

setback.9

MR. GRIFFIS:  So it needed to be.  You10

keep using this phrase neighborly, this was a11

neighborly addition.  What does that mean?12

DR. STEINBERG:  I'm sorry.  I think there13

could have been some things done without having the14

kind of impact that a four-story addition would have15

on our house, all special exception.  This kind of16

addition would not have any impact on us on air and17

light.  We think that could have been done in a very18

reasonable way.19

MR. GRIFFIS:  Okay.  Let me ask you20

because you brought it up on this one.  Are you21

familiar with this interior layout of that house?22

DR. STEINBERG:  Of this house?  Of this23

particular house?24

MR. GRIFFIS:  Right.25
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MS. STEINBERG:  Yes.1

MR. GRIFFIS:  So the addition that they2

are proposing is analogous with what is being proposed3

here meaning you can't just slap a kitchen on4

anywhere, if I know houses, which I may not.  I'm5

wondering is it your understanding that a side6

addition on the applicant's house is actually7

something that would have been feasible?8

MS. STEINBERG:  I don't know.  I'm not an9

architect.  For the Creighton home, yes.10

DR. STEINBERG:  That's what he's asking,11

for the applicant's house.12

MS. STEINBERG:  Oh, yes.  For the13

applicant's house, yes.  Absolutely.14

DR. STEINBERG:  We are familiar enough15

with it.  We have spent many years with previous16

neighbors.  We know the layout of the house very well17

and this would have been right next to the kitchen.18

It would have been exactly what they would have needed19

in terms of an addition to the kitchen.20

MR. GRIFFIS:  Okay.  What else?21

DR. STEINBERG:  I want to describe the22

unique topography of that lot and our lot.  We are23

both at the base of a hill, a tiny valley, if you24

will.  The park has been built up.  It was a landfill25
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built during World War II to house soldiers there1

before it was converted into a park.  We are at the2

back of that park.  There used to be an alleyway there3

but once the park was built the alley was taken away.4

Because of that there's landfill, there's5

a large hill coming down, there's a large hill coming6

down from Van Ness Street as well as from the park7

itself.  There have been major drainage problems for8

the entire time that we've lived in our house for 299

years.  We know of the drainage problems that were10

there for many years in the 4508 house.  11

Even though Parks and Recreation says that12

they have fixed it, it is obviously in their vested13

interest to say that they have fixed it.  We don't14

know if it's been fixed and we want to make it very15

clear that we have put a lot of money into solving our16

water problems and we don't want them exacerbated.  We17

don't know if it's been fixed.  18

With a new structure there that literally19

goes right up to the property line that is 24 feet20

beyond the set back in the back with a 25-foot setback21

requirement there is no place for the water to go22

except into the house.  Now, I'm sure there are some23

engineering solutions but I want to make sure -- my24

wife and I want to make sure that these drainage25
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problems are not exacerbated by the nature of this1

addition.2

MR. GRIFFIS:  Okay.  Anything else?3

DR. STEINBERG:  I don't know when it's4

appropriate to present --5

MR. GRIFFIS:  This is it.  This is your6

chance.  This is the entire case.7

DR. STEINBERG:  Okay.8

MR. GRIFFIS:  Then you can conclude.9

DR. STEINBERG:  I would like to call10

Colman McCarthy to the stand here.11

MS. BAILEY:  Mrs. Creighton, is it12

possible for us to get those photographs?13

MS. STEINBERG:  I'm Steinberg.14

MS. BAILEY:  I'm sorry.  15

DR. STEINBERG:  Yes.16

MS. STEINBERG:  Yes.17

DR. STEINBERG:  Mr. McCarthy, could you18

state your name and your address?19

MR. McCARTHY:  Yes.  I'm Colman McCarthy.20

I live at 4501 Van Ness.  I have been a resident in21

that home since 1978.  I fully endorse what Paul and22

Helen are saying.  I have been a guest in their home23

many times, particularly in the summertime when we've24

had neighborhood events in the back of their property25
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on their deck.  1

I must say that the view of the playground2

is extraordinary.  I think that view will be very3

severely limited.  The aesthetic argument is very4

strong.  Here is a family that regularly invites5

others to enjoy their deck.  The playground is a very6

visually -- you see happy people all day on the tennis7

courts, on the baseball field.  8

My son John runs Homerun Baseball Camp9

which is a very popular program.  That goes from 9:0010

to 3:00.  Then you have softball games in the evening.11

You have tennis games and I'm sure that the Creightons12

get many extra tennis balls that are thrown over the13

fence and the lazy lobbers who will not go get them.14

To see all that, I think to take away that15

view I just think that is not the right thing to do.16

The starter homes are there and I do believe that one17

of the previous dwellers in the same house is a family18

that had three children.  An architect was there and19

they never saw the need to expand the house with three20

teenagers.  That was a large family there.  21

The Creightons have two children, I think.22

Very fine children.  They are obviously good citizens.23

I think that anybody who moved into that house knew it24

was going to be a small house.  Retroactively you25
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might wonder why did the Creightons pick that house if1

they knew it was small even though a previous dweller2

was there with three children.  3

I do think that the Creightons will still4

have their view of the playground where the Steinbergs5

will have their view very much restricted.  I do think6

the property values might be harmed for them.  If they7

ever choose to sell that house, the addition will be8

seen as a negative because the view won't be there9

regardless of the air and the light argument.  10

The viewpoint argument is very strong, I11

think.  I do believe it was a starter house and to add12

onto it now will affect the character I think of the13

neighborhood.  I was a little taken aback when it was14

said by Ms. Creighton that the Steinbergs were15

hypocritical.  16

I think that was a bit strong and I17

noticed they politely did not address that issue but18

I think I should.  I don't think it's hypocritical at19

all.  That deck is not -- their addition did not20

impede anybody's view.  That's a major difference.  To21

call them hypocritical, I think, is out of place.22

I think those are my thoughts.  I do23

endorse the Steinbergs' position and I think Ms.24

Creighton is a wonderful person and I admire her for25
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being a very fine mother.  Those are my viewpoints.1

MR. GRIFFIS:  Excellent.  Thank you very2

much.3

DR. STEINBERG:  Again, I want to emphasize4

there is one other person two doors down from Mr.5

McCarthy.  Thank you, Colman, very much.  I would6

reiterate that Maria is a very fine person.  We have7

had lots of positive interactions with her in the last8

few years since she moved in.  9

One other neighbor clearly objected and10

other who were portrayed as supporting it once they've11

seen the nature of the drawings have turned their12

support to neutral.  Mr. Seitz did go on record.  You13

have a petition that he signed indicating that he14

objects stridently to it but because of age and15

illness he was unable to come here as a witness.16

MR. GRIFFIS:  Okay.  Any other evidence17

then?18

DR. STEINBERG:  I think that's it.  Thank19

you for allowing us to present our case.20

MR. GRIFFIS:  Of course.  This is your21

opportunity to make any conclusion or summation22

remarks and then we'll get to Board questions.23

Anything else?  Good.  Questions, Ms. Miller?24

MS. MILLER:  Yes.  First of all, I'm25
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wondering the design that you liked that you would1

recommend for Ms. Creighton, did you have an2

opportunity to discuss that with her as an option?3

DR. STEINBERG:  No.  It just started being4

built about literally two weeks ago.  I took those5

photos actually this morning recognizing that it was6

the same size lot so it's something in looking at the7

character.  We have talked with them.  They presented8

to us two years ago in 2003 the idea of building onto9

the eastern side of the house like I proposed and10

building a deck in the back without any stories at all11

in the back.  12

We indicated at that time that we had no13

objection.  That sounded very reasonable and very14

neighborly.  We were actually shocked several months15

ago when we got this on a Saturday night through our16

mail slot.  There was no contact between us and them17

about this new proposal and there was no explanation18

except that subsequently Maria indicated -- Ms.19

Creighton indicated that if they were going to do an20

addition, they were going to go for broke.  They were21

going to go for everything and put everything in22

there.23

MS. MILLER:  Yeah, I read that, I think,24

in your letter also.  I also just wanted to understand25
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whether or not she had had an opportunity to consider1

the different proposal that you were suggesting.2

I asked this of Office of Planning and I3

just want to get a clarification from you with respect4

to the question on the fourth story -- not the fourth5

story but the attic.  Office of Planning thought the6

opposition to that is based only on character.  I was7

wondering is your opposition based on light and air as8

well.9

DR. STEINBERG:  Absolutely light and air.10

This would tower over our house.  If you see the way11

that our addition is built, it is significantly lower12

than the roof line to our house and to their house.13

They are a little higher up the hill anyway and their14

hill is steeper coming from the back but this would15

really tower over our house as well.  16

I really feel strongly that sunlight17

studies, shadow studies need to be done.  Western18

elevations need to be done.  We would be happy to look19

at that and see how the proposal fits with that.  We20

feel very strongly that would have a major impact on21

air and light and our house, three stories of the back22

of our house and even the front of our house, toward23

the front in the study and the first floor.24

MS. MILLER:  Okay.  This is my last25
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question, I believe.  We have in our record -- the1

orders weren't all that legible but I could think2

orders referencing your additions.  I'm wondering3

looking at Office of Planning's visual on page 5 which4

shows how the houses are lined up and your argument5

that the rear addition affects your light because6

you're to the west of the Creightons' property, did7

your neighbors to the west have the same issue with8

respect to light or why wouldn't they if you are in9

front of them?10

DR. STEINBERG:  No, because ours was never11

a right, the actual addition itself.  I want to make12

this very, very clear.  I don't think our addition is13

under question but I would like to make it very clear14

that ours was a matter of right.  There were no15

objections from our neighbors at the time except for16

the person who happened to own the house because all17

we asked for was a three-by-three extension of the18

deck --19

MR. GRIFFIS:  Okay.  Let's get20

clarification.  You came in for a rear yard variance21

to build your addition.  Is that correct?22

DR. STEINBERG:  For the deck.23

MS. STEINBERG:  Just a little piece of the24

deck where our barbecue is.  It's like three-by-three.25
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DR. STEINBERG:  But the actual deck itself1

it was matter of right.2

MS. STEINBERG:  Just a matter of right.3

MS. MILLER:  Okay.  Separate from the4

legal issue factually did you infringe on their light5

and air?6

DR. STEINBERG:  No, no.7

MS. MILLER:  They are very similar that8

the houses are in a row.  Why wouldn't your rear9

addition affect their light and air?10

DR. STEINBERG:  I don't know how you11

separate it from the legal issue because we have a12

much bigger piece of property because of the13

triangular nature of the property line with the park14

so that our house required no -- the house itself15

required no variance whatsoever.  No variance and did16

not -- I don't know.  17

There were no requests for any air and18

light studies.  I don't know to what extent it might19

have affected.  We knocked down part of our house to20

build.  I don't know why we're under trial but I want21

to make it clear we knocked down a part of our house22

to build a new dining room and a new family room.  It23

didn't extend more than eight or nine feet beyond what24

the house was before and that didn't require a25
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variance whatsoever.1

MR. GRIFFIS:  Good.  I don't think you're2

under trial.  As I say, we won't revoke any other3

relief or tear down an addition.  I think what Ms.4

Miller is just trying to do is put it in a little bit5

of context based on your own testimony and case6

presentation.  If we don't understand what you are7

saying to us, then it's useless for you to have said8

it.9

Now, you have made a statement, a couple,10

and I want some clarification.  One, you just said11

that you have a large piece of property.  That would12

impact, of course, your lot occupancy or rear yard but13

help me understand the position of your house to your14

adjacent neighbor, not the applicant, and to the15

applicant in terms of the shape of the property. 16

17

If I was to square off the applicant's18

property and not have a triangle, is that then19

analogous to the placement of your house to the20

placement of the subsequent houses down the block?  I21

think that is what Ms. Miller is trying to figure out.22

DR. STEINBERG:  Each house has -- each23

piece of property gets larger and larger because of24

the hypotenuse shaped backyard and property line so25
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that the house next to ours is even -- the property is1

even bigger than ours.  The property next to them is2

bigger than theirs.  3

MR. GRIFFIS:  I understand that.  That's4

why I want to move away from the property lines.  Your5

house -- the rear wall of your house is it parallel?6

Is it further back than your adjacent neighbor?7

MS. STEINBERG:  Slightly further back.8

MR. GRIFFIS:  So it's slightly further9

back.  Your understanding of what is proposed in this10

addition on the applicant's property, where does it11

align with the rear of your property?12

DR. STEINBERG:  It aligns with, I think,13

the -- it's not past the rear of our house.  I don't14

know exactly.15

MR. GRIFFIS:  Okay.  Ms. Miller, follow-16

up?17

MS. MILLER:  No.  Thank you very much.18

MR. GRIFFIS:  Mr. Mann, any questions?  I19

have a couple of quick questions and maybe some20

clarifications.  I want to address one of your21

witnesses' comments.  We absolutely appreciate you22

being down here and talking about this.  My23

understanding from your testimony is that you know24

that you can enjoy the view from the Steinbergs' house25
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from their deck of the park.  Is that correct?1

MR. McCARTHY:  Um-hum.  Sure.2

MR. GRIFFIS:  Is it your understanding3

that this addition would actually block the view from4

the deck to the park?5

MR. McCARTHY:  I do believe that to be6

true, yes.7

MR. GRIFFIS:  I just wanted a8

clarification on that.9

MR. McCARTHY:  I think that's one of the10

pleasures of their home, to have this wonderful view.11

MR. GRIFFIS:  Oh, no question.  I'm not12

questioning the impact of a good view of the happy13

people that are playing in the park except for those14

that are losing at the tennis.15

MR. McCARTHY:  Also this is good for a16

psychiatrist to see happy people.17

  MR. GRIFFIS:  That's right.18

MR. McCARTHY:  Wouldn't that benefit the19

patients on occasion?20

MR. GRIFFIS:  Get them out of the dark21

basement and play in the park.22

MR. McCARTHY:  Not to get Freudian here.23

MR. GRIFFIS:  Okay.  Indeed.  Without24

getting down too far into the absurd, I want to25
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address some of your comments, the hypocritical1

comments of the applicant.  I want to address that2

because I was struck actually with the comments in the3

letter as being what I found as incredibly strong.  4

I didn't take it in regards to the -- I5

didn't take offense because of the applicant.  I took6

offence because I'm a member of the Board.  It's not7

strong offense but I want to clarify a little bit the8

whole point in jurisdiction of what we are here for is9

to grant variances and special exceptions, adjustments10

to the regulations.  11

Often times in very contested cases we12

have people coming in yelling and screaming, "Of13

course you can't.  The regulations say you have to do14

this.  How could you tell them they don't have to do15

this?"  That is exactly what we're here for.16

Now, obviously they have to meet tests and17

that is why we're here.  I always set back a little18

bit and I can understand why an applicant would be but19

I'm always set back a little bit by saying that if we20

approve this that somehow it would be some sort of21

advocation or condoning rulessness or some sort of22

anarchy that may take over our city.  23

Here we have again the rulessness would24

also reflect a genuine lack of respect for25
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neighborliness in the community, that neighborliness1

again that I'm not really sure what it means.  That's2

a pretty strong statement to be throwing at us if we3

somehow even entertain some sort of relief for it.4

That is a statement actually, not a question so we'll5

move on from that.6

DR. STEINBERG:  Could I respond to that,7

Mr. Griffis?8

MR. GRIFFIS:  Not necessarily.  I don't9

think it's needed.10

DR. STEINBERG:  I want to retract that11

whole thing because I consulted with people who said12

that is really not the case.  I read the regulation13

and that is why I focused on light and air privacy and14

the character of the neighborhood.15

MR. GRIFFIS:  Good.  And I appreciate16

that.  Most people that come through this at the end17

come to the same conclusion.  But I always like to18

take an opportunity to make a bold statement.19

The other aspect is this drainage and20

drainage issues are incredibly important, especially21

with the topography and such.  I'm not -- I would be22

open to -- I'm not sure how we would do it but I'm not23

persuaded by the fact that an addition would actually24

exacerbate or change that impact.  More so I think25
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knowing, limitedly perhaps, but knowing the permit1

process the city will also be looking at that issue2

outside of the zoning issues.  3

Frankly, for me personally as a Board4

member, I have some confidence that is an issue that5

will be addressed if this was to proceed, or anything6

was to proceed in that fashion.  As I said, also the7

record reflects that one of the appropriate agencies8

is also aware of that issue.9

MR. GRIFFIS:  That's all the questions I10

have.  Other Board questions or clarifications?  If11

not, we can go to the applicant for any cross-12

examination questions that they have.  Any cross?13

MS. CREIGHTON:  It's just a questions14

right now?15

MR. GRIFFIS:  Yes.16

MS. CREIGHTON:  The Steinbergs said a lot17

and I just wanted to touch on a couple of things.  18

Mr. and Mrs. Steinberg have indicated a19

couple of times that neighbors are neutral or opposed20

to it.  Do they have any written letters or any21

documentation that indicates who actually are in22

opposition?23

DR. STEINBERG:  Yes.  I have them right24

here.  I have Colman and Mave's letter.  I also have25
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a signed statement from Eugene Seitz.  And Eleanor1

Johnson wrote a letter indicating that she was2

misrepresented completely.  Amy McVey held up Eleanor3

Johnson's letter saying that 4516 was supportive of4

it.  She had never signed that.  She had never checked5

off anything and she wrote a letter indicating that6

she was -- I know Mr. Griffis likes this word -- she's7

aggressively neutral.8

MS. CREIGHTON:  I am familiar with Mr.9

McCarthy's letter and Eleanor's letter.  Would you10

mind if I get a copy of Mr. Seitz' letter?11

DR. STEINBERG:  It was submitted to the12

Board and we will make a copy.13

MS. CREIGHTON:  Okay.14

DR. STEINBERG:  Then two other people15

switched.  Holly Burke at the end of the street at16

4534 Van Ness Street made it clear that she had really17

not known the extent of this addition and she withdrew18

her support for it as well.  Not objecting but19

certainly not supporting it.  And Maureen Quigley and20

Scott Liles, both the next-door neighbor of Mr.21

McCarthy, made it clear that they are not in support22

of the addition as well.23

MS. CREIGHTON:  Okay.  Now, does the Board24

have copies of these letters?25
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MR. GRIFFIS:  Exhibit No. 27 is the letter1

from Seitz, Burke, Quigley.2

MS. CREIGHTON:  Okay.  I don't have3

copies.  Would it be possible --4

MR. GRIFFIS:  We'll get you those copies.5

The other one was -- 6

MS. CREIGHTON:  Eleanor Johnson.7

DR. STEINBERG:  Oh, and elaine Eagle and8

Jonathan McHugh also made it clear that they did not9

know the extent of it and the are aggressively neutral10

as well.11

MR. GRIFFIS:  Exhibit 26 and Exhibit 30.12

Eleanor Johnson's Exhibit 24 and then we have the13

petition which is exhibit 20.14

MS. CREIGHTON:  Okay.  I do have Eleanor's15

letter.  The original is in the file as well as this16

letter.  I believe the position is the same, never17

changed.  I do have Jonathan's retraction.  The18

question that I have for Mr. and Mrs. Steinberg, you19

know, as I opened my statement the letter that you20

wrote to the neighbors, I mean, that's very strong. 21

I can understand someone not having the22

whole story and you present that letter to them, you23

know, I ca  understand them changing their position.24

While they are not the ones who will immediately be25
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impacted by the addition, you are, I certainly respect1

them and I certainly did not want any of my neighbors2

to feel in the middle which right now they do feel in3

the middle.  From my perspective I would just pretty4

much scratch all of the neighbors' signature whether5

they are in favor or neutral or otherwise.6

DR. STEINBERG:  If this is a question, I7

would like to answer that question.  I would like to8

make it very clear that I did not give this -- I don't9

know how you got this idea.  I did not give it to any10

neighbors at all.  I gave this to the ANC.  You know11

that it was brought to the ANC.  12

I did not show it to neighbors because we13

deliberately did not want to get into a battle either.14

We feel very strongly about it but we know that some15

neighbors down the street are not involved with this.16

It doesn't affect their air and light so we did not17

show it to the neighbors.  18

Once the ANC hearing had taken place, we19

talked to some neighbors.  One or two asked us if we20

could show them what we presented but we otherwise did21

not show it to other neighbors at all so I don't know22

how you got that idea.  We did not --23

MR. GRIFFIS:  We are going to move off24

this issue because, frankly, from the Board's25
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perspective we need substance.  We need things that go1

directly to the 223 and we never, ever, I can2

guarantee you, go back in the room and count out four3

against, who is here and who is there.  It's4

interesting to know that people are out and informed5

on this but we want substantive issues that are6

brought forth.7

DR. STEINBERG:  I agree.8

MR. GRIFFIS:  Next question.9

MS. CREIGHTON:  Let's see here.  That's --10

I don't have anymore questions.11

MR. GRIFFIS:  Okay.  Let me just return to12

the Steinbergs for a quick second.  There was some13

discussion on is the addition a matter-of-right14

addition and then we had the deck, a two-part process15

maybe, not my concern.  The part that is not original16

that you added onto your house, it looks like it is17

siding of some sort.  Is that correct?18

DR. STEINBERG:  It's wood.19

MR. GRIFFIS:  It's wood siding.  The20

original has an attic, right?  The masonry building21

has an attic?22

DR. STEINBERG:  Yes.23

MR. GRIFFIS:  Unfortunately, it comes off24

perpendicular to that.  Does the attic level extend at25
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all?  Is there any sort of room up there?1

MS. STEINBERG:  No.2

DR. STEINBERG:  No.  3

MS. STEINBERG:  None at all.4

MR. GRIFFIS:  There's nothing?5

DR. STEINBERG:  There's a little crawl6

space.  We couldn't crawl in there, we wouldn't fit.7

There seemed to have been some squirrels or raccoons8

but otherwise not any human being could really get in9

there.10

MR. GRIFFIS:  There's a big zoning section11

that addresses squirrels in attics.  We'll get to that12

later.  There it is then.  If there id nothing further13

from the Board's questions regarding the party in14

opposition, let's call anybody present here, persons15

present in 17442 to provide testimony.  Are there any16

persons in support?  In opposition?  No other persons17

present regarding this application in which case we18

can turn to the applicant.19

MR. McCARTHY:  I'm in opposition.20

MR. GRIFFIS:  I know that.  You are part21

of the big opposition party here. 22

MR. McCARTHY:  Is there any reason you23

don't make a site visit?24

MR. GRIFFIS:  Yes, there is a very25
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important reason.  After I briefly explain that, we1

are going to go to conclusions and then we'll move on2

to our next case of the afternoon.  We are precluded3

from doing that.  As you have noticed in my opening4

statement, everything that this Board will deliberate5

on is created in the record for us today in this6

hearing room.  7

There are a lot of reasons why we can't8

but I'll be succinct.  If we went out to a site visit,9

we would have to have all of you present, the10

applicant present, the ANC present, all Board members.11

I would have to have the court reporter with us.12

Anything said or looked at would have to be evidence13

in the record and, therefore, would have to be common14

to everybody.  15

It would almost be an impossibility.  We16

tried it once, or thinking about trying it, and it17

took us about six months to figure out how to18

logistically do it so we don't which is why it's so19

critical for us to be pointed and get graphic20

representation and photographs and testimony in.  The21

last thing I'll say to that, the Board sees a lot of22

these, 223's and other variances, use variances, area23

variances. We are very familiar how to read things and24

understand it.  That's all I know.25
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MR. McCARTHY:  Sure.1

MR. GRIFFIS:  Let's go to any conclusions.2

MS. CREIGHTON:  Okay.  A lot was said.  I3

do respect Mr. McCarthy being here and I do respect4

the position for the Steinbergs.  I just want to make5

several things clear.  Our addition will certainly not6

extend to the Steinbergs.  If the Steinbergs, for7

instance, if their addition was 24, ours will be 12 so8

they will still have the view of the park.  That will9

not be jeopardized in any way.  10

In regard to the attic, the height with11

the proposed attic addition will not be jeopardized in12

any way.  The appearance of four story is there13

because the basement is not underground.  The14

Steinbergs' basement is underground.  Ours is not from15

the rear.  The plans will show that the attic right16

now, or the attic addition, will be at the peak of the17

roof versus the Steinbergs which I think is a little18

bit lowered.  In the front on Van Ness Street there19

will be no appearance of any height difference.20

The first photograph that I presented to21

the Board, this one, this was actually taken on the22

site.  Van Ness Street is right in front of our house23

and the park is on this side.  When you are walking24

down Van Ness currently you do see the Steinbergs'25



114

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

addition.  Our addition will be very similar but you1

will see the Steinbergs' still because ours will not2

parallel theirs.  That is the view on the site of Van3

Ness Street right now.4

In terms of air -- well, because the5

addition will impact the Steinbergs' absolutely6

because currently you don't have a structure there and7

we are proposing to do a 12 by 15 so it will take some8

of their view away but, again, it will not unduly take9

their view completely away.10

In terms of the footprint of our current11

property, we had looked into a lot of different12

options.  Because we are at the base of the hill13

extending to the side was not feasible.  We actually14

looked at that option and when you go into our house15

up the stairs there is a window there and we were16

thinking, "Okay, if we can expand to the side we can17

put a doorway," but it's not lined so we could not18

p r o c e e d  w i t h  t h a t  o p t i o n .  19

It would just take -- I'm not sure -- I'm20

sure architecturally we could do something but that21

was just not from a cost perspective feasible for us22

to do.23

Unlike the house down the street, there24

was a structure already there so what they did was25
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instead of the roof line coming from high to low they1

extended the roof line at the top so that was2

completely different.3

The fact that we are at the base of the4

hill and there is a garage, as you can see, coming5

down, you know, all the water, if the drain on the6

park is not working it comes down the driveway so to7

put any kind of structure along that base it would be,8

I think, not a very worthwhile pursuit.9

The Steinbergs made a lot of statements10

that I have to say unfortunately are not true.  Amy11

McVey is not here to represent herself but she12

actually did not hold any letter up at the ANC13

meeting.  Actually, I did not want to give anyone14

except the ANC the letters from the neighbors in favor15

or neutral.  16

All the letters that I presented to the17

neighbors, the Steinbergs were included in that18

literature as well.  Started in 2003 when our proposal19

was to do a one-story with a deck on top.  I do have20

a letter back to the neighbors in 2005 saying, "The21

plans were changed from 2003 and here it is.  Please22

let us know if you have any questions or concerns." 23

I did not get any concerns.  Some people24

I did and we played e-mails to clarify those.  All the25
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information, all the signatures that you have, those1

are what I am aware of including the notes from anyone2

who indicate their issues.3

In terms of the drainage, and I understand4

it's not in your jurisdiction but we've moved into the5

house three-and-a-half years ago.  We have never had6

any flooding but we have heard concerns of the7

neighbors that the properties down the road have had8

some issues with drainage.9

I have worked with the park.  As a matter10

of fact, I do have a letter here which I can share11

that we send to the mayor's office with my12

recommendation as to what they can do to help13

alleviate some of the drainage issues.  I have worked14

-- you have a copy of the letter with the landscape15

architect for the park addressing that in that16

particular year.  Whether that is a permanent remedy17

who knows but we have never had any issues as of that18

point.19

You also have a drawing in the file and20

that was done by a neighbor down the street who had a21

surveyor to come out looking at the drainage.  It has22

like six hours and the drains.  I'm not sure how clear23

that came over.  In terms of drainage that really24

should not be an issue because the drains from our25
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property it does not go towards the Steinbergs.  1

It actually goes out to the street to the2

main drain.  The concerns about drainage I understand3

and we have addressed them and if there are any4

additional issues, then we will address them in the5

future.6

Air and light I really can't talk about.7

As they said, the property -- the proposed addition is8

going to be halfway.  It could block -- it is going to9

block some of their view but it certainly will not10

block all of their views.11

And you also have photographs of the12

sunlight and this was taken -- several of these.  This13

one was taken at about 5:30 p.m. where the sunlight14

from the south -- this one here.  There are several in15

the package showing the sunlight which currently we16

don't get because the Steinbergs' addition further17

extends so the sunlight from the south we wouldn't be18

getting that and they will still have that.  That19

would not compromise their air and light at all.20

You know, we are proposing to do a three-21

story addition.  I know based on Montgomery County22

standards it is considered four but that's Montgomery23

County and we are proposing to do that so that I can24

have a bedroom for my son.  If we were looking at25
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completing an addition for your family or doing an1

addition to have an office, I think we have to weigh2

the circumstances.  3

Given the parameters that we are operating4

under based on that special exception, I think that we5

have a unique situation, a triangular lot.  I think6

that severely limits the structure and the type of7

addition that can be built.8

I did receive a copy of the report from9

Mr. Rice and his office and the recommendation is to10

either eliminate or modify these attic.  I have11

contacted the contractor and the architect and we have12

looked into that.  Currently our attic is not a pull-13

down stairs.  It is a full attic.  14

It is not finished so what we do have now15

is it's being used as a storage area.  Ideally if we16

could do something with the attic, I would like to.17

If I have my mom over there is nowhere for her to18

stay.  My son could kind of switch with her and stay19

up in the attic if we make it into livable space and20

she could stay in his room or something of that21

nature.22

  We did understand that when we moved into23

the house it was a small house.  Given where the24

market was we were pretty much priced out of the25
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market.  We knew that there was a possibility of1

renovating.  That's what we are trying to do now.2

With this special exception we would be able to do3

some of it.4

One of the things that is a bit5

disheartening for me right now is that I do feel the6

neighbors are in the middle and I didn't want it to7

come to this.  I do have letters, as I said, going8

back to 2003 where I have tried to update them.9

Actually someone said to me the other day that they10

have gotten more literature from me in terms of the11

addition than a proposed addition that their neighbor12

directly behind them is in the process of doing.  13

That is one of the things that I am very14

disheartened that my neighbors right now feel that15

they are in the middle and I didn't want that to16

happen.  I do want this for my family and I understand17

that the Steinbergs will be impacted.  They won't be18

severely impacted.  19

They will not be, as Mr. Steinberg said at20

the ANC meeting, that he didn't want to live in an21

alley.  He will not be in an alley if this proposal is22

granted because our addition simply will not be the23

scale of their addition.  I appreciate if there is any24

recommendation to modify the plans we will absolutely25
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take those into light.  Thank you very much.1

MR. GRIFFIS:  Thank you very much.  We do2

appreciate it.  An awful lot of information is coming3

in as you said.  First of all clarification.  It was4

brought up but not specifically.  There is a bay5

window on the side but it's not showing in the plans.6

Is that proposed to be in or not?7

MR. NATHANIEL:  It is proposed to be in8

and it will be on the first floor of the main level.9

MR. GRIFFIS:  First floor.  And is it an10

allowable projection to this side yard do you know?11

MR. NATHANIEL:  I believe it's allowable.12

The side yard requirement is eight feet and existing13

now I believe is nine and a half and that projection14

is only about 15 inches.15

MR. GRIFFIS:  Okay.  So it fits within the16

eight foot.  That's fine.  That's a good17

clarification.  Now, you've touched upon the attic.18

You have noticed the Office of Planning's comments.19

We have -- this isn't an involvement process.  I mean,20

we are here.  Essentially we are up or down unless we21

make modifications and then set this for a decision.22

Are you prepared to address the Office of Planning23

with revised plans to submit to the Board?  Do you24

want us to consider revised plans?25
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MS. CREIGHTON:  Would that work in terms1

of giving it back to the Office of Planning and having2

them go through the process and then getting --3

MR. GRIFFIS:  We'll set up a process.  I'm4

not sure it's going to go to the Office of Planning5

for a revised analysis.  I think their position is6

fairly clear.7

MS. CREIGHTON:  Well, as I said, the8

architect went back and he, you know, created a9

modified plan with the attic so he can share that if10

you would like to see it if that will --11

MR. GRIFFIS:  You have that today?12

MS. CREIGHTON:  Yes, it's right here.13

MR. GRIFFIS:  Okay.14

MS. CREIGHTON:  Again, it looks -- it just15

looks different in terms of, again, the height of the16

attic will not be as far up.  It's a little bit down17

and there are no windows.  That's it.  I think the big18

issue was that the windows -- when you are looking at19

the windows it gives the impression of four levels so20

by eliminating the windows and putting the roof line21

of the addition slightly lower, it's just in line with22

the proposed --23

MR. GRIFFIS:  How far down does the roof24

ridge drop from the original?25
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MR. NATHANIEL:  I have two illustrations.1

One showing the original and one showing the proposed2

alternate.  This one is the alternate.  The one on my3

left hand is the original.  I would say the difference4

is about a total height difference of about three or5

four feet.6

MR. GRIFFIS:  Okay.  7

Mr. Rice, any comments on that?8

MR. RICE:  That looks good.9

MR. GRIFFIS:  Which one, the drop --10

MR. RICE:  The modification.11

MR. GRIFFIS:  Okay.  There it is.  Do you12

have copies of that to submit into the record?13

MR. NATHANIEL:  Not on hand, no.14

MR. GRIFFIS:  Okay.  We'll get copies of15

those and give them to the Steinbergs also.  In16

addition to that, I'm going to set this up for a17

decision.  We are going to have that in and we'll take18

it.  Also what I would like to have is a very simple19

but diagrammatic plan, site plan.  20

All the information is here except for21

what I want to see is the placement of the adjacent22

property, the Steinberg's property, the front of their23

building and the back.  It doesn't need to be drawn in24

in terms of a detailed plan but an outline that is25
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accurately shown.  1

You have those plats.  All we need to do2

is -- in fact, it may even be in the office here with3

the past applications but it shouldn't be hard to4

find.  If we could just do that for our understanding5

in terms of placement of the proposed addition to the6

adjacent properties.7

What else?  Questions?8

MR. MANN:  Yes.  Given the evidence that9

was just entered into the record, are you going to10

direct the applicant to choose one or the other and11

let us make a decision based on one plan or the other?12

I guess I don't understand what was the reason for13

entering the additional information into the record.14

MR. GRIFFIS:  Good point.  We are going to15

ask the applicant.16

I take it that you have drawn it up and17

will put it in.  Here is what -- it's not that clear.18

I can't take a read of the Board but I would think it19

would be important for you, as Mr. Mann has said, to20

take a position on one of those to submit noting that21

there is a concern with the Office of Planning in22

their analysis.  Are you amenable then to submit the23

revised drawings as the special exception?24

MS. CREIGHTON:  Sure.25
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MR. GRIFFIS:  Okay.  Clear?1

MR. MANN:  Yes.  I guess what we are2

taking into consideration is just the revised plans.3

MR. GRIFFIS:  Now it's up to us.  I mean,4

if we want to maintain the original, I think we can.5

It's obviously addresses the concerns of the Office of6

Planning in terms of the character.  It would be no7

different than if we had and processed and approved8

the special exception plans as submitted but condition9

that the roof line drop three feet and the windows be10

removed.  Now we have graphic representation of what11

they are proposing.12

MR. MANN:  Seeing those alternative13

drawings was useful in that it did graphically depict14

an alternative that may address Office of Planning's15

concerns but I guess what -- I don't want to decide16

for the applicant.  I want the applicant to tell us17

which one they want us to consider.18

MR. GRIFFIS:  I'll get to you.  Don't19

worry.20

MS. CREIGHTON:  Should I tell you now?21

MR. GRIFFIS:  Yes.22

MS. CREIGHTON:  I'm sorry.  Well, I mean,23

I respect the Office of Planning.  They do this every24

day so if they want us to modify or eliminate the25
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attic, that's what we did so I would vote on the1

modified plan.2

MR. GRIFFIS:  Follow-up on that?  Ms.3

Miller, anything else you would like to see the4

applicant put into the record?5

MS. MILLER:  No, but since we've done all6

this examination based on a different set of plans, I7

just want to understand that before we conclude what8

else this does besides respond to Office of Planning's9

concern about character and scale if there is nothing10

else.  I mean, I don't --11

MR. GRIFFIS:  I think we could figure that12

out.13

MS. MILLER:  Just seeing it for the first14

time.  Okay.15

MR. GRIFFIS:  Yes.16

DR. STEINBERG:  This is the first we've17

seen of this new plan.  I don't know if we or our18

neighbors really had any chance to respond to this.19

This was not presented to the ANC.  It was never20

presented to us.  There still are no western21

elevations.  There are still no sunlight studies and22

shadow studies.  I came here assuming we were going to23

be presenting for a vote on the original application,24

not a modification that has not been studied.25



126

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. GRIFFIS:  Good.  I appreciate that.1

Let's take them down one at a time.  What would the2

western elevation show the Board that would be3

critical for our understanding?4

DR. STEINBERG:  I'm not an architect. 5

MR. GRIFFIS:  No, but you're asking that6

the Board require it to be submitted.7

DR. STEINBERG:  Architects have told us8

that this is an important element.  I think that it is9

not quite right to have the eastern elevations but not10

the western elevations.11

MR. GRIFFIS:  Okay.12

DR. STEINBERG:  I guess I should have --13

if I had known that I needed an architect's input I14

would have, of course, with this new thing --15

MR. GRIFFIS:  Mr. Mann, do you have an16

opinion?17

MR. MANN:  Well, my opinion would be that,18

yes, it probably would be useful to have that19

elevation if you knew what you wanted it for.  It20

sounds like maybe you are relying on someone else's21

expert opinion which is fine, but I think there has to22

be some reason why we might want to -- I also think23

it's very important to have the shadow and sunlight24

studies which was recommended by Mr. Rice.  They have25
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not compiled with that even though it was recommended1

two-and-a-half weeks ago.2

MR. GRIFFIS:  I understand that.  Let's3

take up the first west elevation.  I don't see a great4

need for it that we can ascertain the plans and these5

kind of issues that we are talking about, privacy,6

light, air.  We obviously see the massing of it.  The7

privacy often comes up in these type of applications8

of where the windows are and the window placements. 9

Those are clearly shown on the plans.  We10

have indicated that the bay window we could have that11

submitted in to correct the plan indicating a bay12

window and its placement but it looks to be fairly13

close to where it's shown for fenestration element.14

MR. MANN:  I would concur with you that I15

don't believe that I need those plans to make --16

MR. GRIFFIS:  Well, it's all about the17

plans quite frankly.18

MR. MANN:  I was simply saying that if he19

has a point to make and he requires those plans, then20

I don't understand what the point is.21

MR. GRIFFIS:  Right.  Indeed.  I22

appreciate that.23

DR. STEINBERG:  Where is the bay window?24

I don't quite understand.  We don't even know about25
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the bay window.1

MR. GRIFFIS:  The bay window shows on the2

elevation but not on the plan and that's why we are3

having them update the --4

DR. STEINBERG:  So where is it, on the5

southern side or on the western side?  I don't know6

where it is.7

MS. STEINBERG:  What room would that be8

coming off of?9

MR. GRIFFIS:  The west.10

DR. STEINBERG:  Toward us.11

MS. STEINBERG:  So that would be facing12

into our house.13

MR. GRIFFIS:  Right.14

DR. STEINBERG:  Well, that really --15

      MS. STEINBERG:  I mean, part of --16

MR. GRIFFIS:  There is a window showing17

there already.18

DR. STEINBERG:  On the --19

MR. GRIFFIS:  It's just a different type20

of window.  Am I correct in that assumption that the21

bay is going where you have the fenestration showing22

in A1.1?23

MR. NATHANIEL:  Yes.24

DR. STEINBERG:  Oh, so it's toward the25
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front of the house.  Is that it?1

MR. GRIFFIS:  Towards the back.2

MR. NATHANIEL:  Actually the bay window is3

depicted on the site plan.  If you look at the site4

plan, you'll see --5

DR. STEINBERG:  There's something jutting6

out to the side.7

MR. GRIFFIS:  That's a chimney.8

MR. NATHANIEL:  No, that's a chimney.  If9

you look at the site plan that was posted on the10

surveyor's plat, it identifies the bay window which11

was a last-minute addition.12

DR. STEINBERG:  We didn't see that.13

MR. NATHANIEL:  It's in the site plan that14

was submitted with the rest of the drawings.  Actually15

the dimensions of the bay window.16

MS. STEINBERG:  It was submitted to the17

BZA?18

MS. CREIGHTON:  No, you all have -- I gave19

you my copy which had everything so I'm sorry that you20

didn't go into the details of it but you had exactly21

what I have.22

DR. STEINBERG:  We did not know there was23

a bay window.24

MS. STEINBERG:  We didn't know there was25
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a bay window facing into our study.1

MR. NATHANIEL:  It's clearly in the2

information that you received and is shown in the site3

plan.4

MS. STEINBERG:  It adds to our argument5

about privacy.6

MR. GRIFFIS:  Okay.  Outside of all that,7

we are going to get resubmitted in the plans that8

reflect -- chase the chimney all the way through all9

the plans because they are showing on some and not on10

the other.  The bay window showed on the plans and it11

will all be clear to the Board of what is being12

proposed on that side west, but I would say on all the13

sides.  I don't see any other areas of discrepancy or14

questions at this point.15

What else?  Oh, in terms of the16

sunlight/shadow studies, I'll leave it up to the Board17

if we want to require something of that magnitude.  I18

think it's pretty clear my understanding of the19

directions.  20

Also with the site plan which will be21

critical as well as the photographs that are showing22

both from the party in opposition and the applicant I23

have enough information to ascertain the impact of the24

existing proposed and the revised proposed plans25
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unless others have a different opinion. 1

Very well.2

DR. STEINBERG:  Mr. Griffis, one other3

question.  Am I allowed a concluding statement or not?4

MR. GRIFFIS:  You are allowed, yes.  You5

presented your case in its entirety.6

DR. STEINBERG:  Oh, I see.  So I have --7

I can't respond to the concluding statement of Ms.8

Creighton.9

MR. GRIFFIS:  No.10

DR. STEINBERG:  Okay.  11

MS. STEINBERG:  Because there were some12

things that were said that we take issue with.13

MR. GRIFFIS:  I understand.  Good.  What14

else do we need?  Anything else?15

MS. MILLER:  I'm not an architect.  I'm a16

lawyer so I look at things differently and I don't17

grasp maybe the significance of the change as well as18

an architect might.  My question is it sounded as if19

the plans were modified and probably modified in a way20

that is better for the opposition but I don't want to21

necessarily assume that.  I would just suggest that --22

and then there was a question about where a bay window23

might be that the opposition didn't know.  24

I would like to suggest that we leave the25



132

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

record open just for a short period of time in which1

the opposition could take a look at those documents2

and if there is anything else they might want to3

comment on that we provide that opportunity and then4

set this for decision making.5

MR. GRIFFIS:  As is always our process.6

Now, let's set it up on the schedule now that we have7

what we are having submitted in.  Let me ask you if8

two weeks is an appropriate amount of time for you to9

get that information in.10

MR. NATHANIEL:  Yes.11

MR. GRIFFIS:  Can you do it in a week?12

MR. NATHANIEL:  Yes.13

MR. GRIFFIS:  Excellent.  Let's do it in14

a week then and that way we can have a week -- let's15

see how this all works out.16

MR. NATHANIEL:  Now, uh --17

MR. GRIFFIS:  I'm going to run through the18

whole schedule.  We are going to go to the end.  We19

are going to set this for a decision on the 4th of20

April which is our next decision meeting and then I'll21

walk back.  No one is going to leave here on this22

application not understanding what is required or what23

is able to come into the record.  24

The record is still open.  We will not25
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have an additional hearing on this.  We are having now1

submissions.  All this is going to go into the record2

for the Board's consideration and deliberation.  Our3

meeting, of course, at that time were we have our4

decision made in the public but no further oral5

testimony is taken. 6

The first thing that we obviously have to7

get in is the applicant's submission so we are having8

the revised drawings showing the elevations as they9

were presented today in small copies for duplication.10

Before you leave, of course, you are going to figure11

out how you want to serve your neighbor, who is the12

party in opposition, meaning how do they get the13

documents.  14

It's probably best just to walk it next15

door and drop it in their mailbox.  It will save a lot16

of time and it will be neighborly to do that so17

increase the neighborliness of all that communication,18

or however you want to do it.  Note that anything that19

comes in the record goes to those participants,20

parties and applicant.  Same goes to the party in21

opposition.  22

If it comes in the record, it will be23

served on the parties.  That being said, we are going24

to have those elevations, documentation.  We are going25



134

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

to have the site plan corrected to show all of the1

projections and the detail and also the adjacent2

property showing the location of the footprint of the3

house.  4

What else?  That's all I have.  To that,5

we will have that in in a week which will be the6

Wednesday following by 3:00.  From there we will go to7

-- Ms. Bailey, tell me if I'm making timeliness.  From8

there we are going to go to two weeks for a response.9

Does that leave me a week response before the hearing?10

MS. BAILEY:  Two weeks from March 14th is11

the 28th.12

MR. GRIFFIS:  Right.  13

DR. STEINBERG:  Let me just put into the14

record that my wife and I and our family are going to15

be out of town for almost three weeks starting on16

Friday through March 29th and this doesn't give us17

enough time to respond to really look at this and have18

architects look at it and maybe even get our own19

shadow and sunlight study to make sure that it's20

really done.  I would really beg for more time.21

MS. STEINBERG:  Especially since this was22

just kind of thrown out there without our -- we23

thought we were coming for the plans that were24

presented so this is all news to us.25
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DR. STEINBERG:  This doesn't sound like --1

MS. STEINBERG:  The burden now is really2

on us with everything with coming back with our work3

and with being away and all of this coming up.4

MR. GRIFFIS:  I understand that.5

MS. STEINBERG:  It's really --6

MR. GRIFFIS:  The burden is on every7

direction on this.  Quite frankly, I understand the8

revisions.  These revisions are not monumental.  This9

is simple.  To address the issue of whether you need10

more time or whether we should take 60 days rather11

than 30 to process this, I say if it was so valuable12

for you to do light, air, and shadow studies, you13

would have brought them for this.  I'm not saying you14

had to but it's not persuasive for me to --15

DR. STEINBERG:  Ms. Steingasser and Mr.16

Rice had indicated they would put the burden on the17

applicant.18

MR. GRIFFIS:  Oh, they absolutely would19

and it still is.  Now it's in the Board's control and20

the Board -- it's my understanding from what I'm21

hearing here and I haven't heard that we are requiring22

actually a light study to be conducted on this.  We23

have in the past and I have no difficulty in doing24

that but in this one I don't think it's required.25



136

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. McCARTHY:  Sir, what do I do when I1

get these new revised plans in my mail slot?2

MR. GRIFFIS:  Are you working with the3

Steinbergs?4

MS. STEINBERG:  No, we don't want to be5

responsible for Mr. McCarthy.6

MR. GRIFFIS:  I know, but he's a witness.7

He's part of the party's case.  We'll clarify all8

this.  First of all, the party that has been9

established is being served and it is your10

responsibility to respond to the submissions.  If you11

are interested in looking at that, you are going to go12

to your neighbors to get their packet that is being13

served into the record.  Any response that you have14

will have to be part of the party in opposition's15

response.  We are looking at basically one entity that16

is in opposition to this application.  Does that make17

sense?  Frankly, you're not getting one in your18

mailbox.19

MR. McCARTHY:  I thought I was.20

MR. GRIFFIS:  No.21

 MR. McCARTHY:  All right.  I will go to22

the Steinberg's home and after I look at the23

playground and enjoy their view, I'll look at their24

revised plans.25
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MR. GRIFFIS:  Exactly.1

DR. STEINBERG:  We couldn't ask for 602

days to at least be able to have the time when we get3

back into town on the 29th to pursue this?4

MS. STEINBERG:  It's already Wednesday and5

we're leaving on Friday.6

MR. GRIFFIS:  Will the applicant have any7

problems with pushing this off 60 days?8

MS. CREIGHTON:  Not at all.9

MR. GRIFFIS:  Not at all?  If you don't10

have any difficulty with it, I mean, then I won't have11

any difficulty.12

MS. CREIGHTON:  I understand that the13

plans are -- I mean, the plans are not new.  I really14

don't think we need -- again, you know, I have tried15

to accommodate and I will continue to accommodate.16

MR. GRIFFIS:  Okay.17

MS. CREIGHTON:  If they need 60 days or if18

they need 120 days, that's fine.19

MR. GRIFFIS:  Yeah.  We're not going to do20

120 because then we have to reread everything.  We can21

keep it in our head for 60 but that's the limit22

though.  After that it all gets chucked into the23

archives.24

MS. CREIGHTON:  I just have one quick25
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question in terms of the revised.1

MR. GRIFFIS:  Yes.2

MS. CREIGHTON:  Should I be getting -- I3

guess I should just give all the neighbors just so4

they are aware as well.5

MR. GRIFFIS:  It's up to you.  Our6

requirements -- I mean, what I'm saying is I don't7

make it up.  It's our regulation that I'm following.8

The parties in opposition are those that will get9

filed.  They are party now to the case.  Whoever you10

want to share them with is fine.  I mean, you can take11

it back to the ANC, whatever it is, but to be12

absolutely clear what we are requiring in our record13

is what we stated.  14

Let's do it.  We're off a month then.15

We've got no real difficulty in time.  You are back in16

on the 28th.  Is that correct?  The 28th is a Tuesday,17

if I'm not mistaken.  Ms. Bailey, is that correct?  So18

Wednesday the 29th at 3:00 you can have it into the19

Office of Zoning and served on the parties in20

opposition.  Obviously do it beforehand whenever21

you're ready.  There will be a two-week response time,22

two weeks from the 28th of March.23

MS. BAILEY:  April 11th.24

MR. GRIFFIS:  Okay.  After that, just as25
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our procedures go in the hearing, the applicant will1

have an opportunity to submit a response to that2

information that is put into the record.  I think3

that's all we'll need.4

MS. CREIGHTON:  I'm sorry.  I didn't get5

the last statement you made.  I didn't understand it.6

MR. GRIFFIS:  I know.  Not to worry.  What7

would that date be, Ms. Bailey?  Let's do it a week8

before the hearing in May.9

MS. BAILEY:  April 25th, Mr. Chairman.10

MR. GRIFFIS:  So it's going to be the 25th11

at 3:00.  25th at 3:00.  What will happen by then is12

this.  All of your information has been submitted into13

the record on the 28th of March.  Two weeks after that14

you are going to see information from your neighbors15

served on you into the record.  You are going to look16

at everything together and you will be concise and17

submit a summation statement into the record pulling18

all of that information together and that is going to19

be in by the 25th of April.  Good?  Okay.20

DR. STEINBERG:  What options do we have at21

this point?  You are asking to be submitted into the22

record the revisions, the footprint of the house.  23

MR. GRIFFIS:  The footprint of your house24

actually.25
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DR. STEINBERG:  The footprint of our1

house.2

MR. GRIFFIS:  Yeah.3

DR. STEINBERG:  Okay.  But you are not4

requiring any shadow or sunlight studies?5

MR. GRIFFIS:  No.6

DR. STEINBERG:  No.  Could I ask why that7

is?  8

MR. GRIFFIS:  Certainly.9

DR. STEINBERG:  Because Mr. Rice indicated10

that he couldn't necessarily comment on that.11

MR. GRIFFIS:  That's fine.  I think there12

is ample evidence in the record for my understanding13

and the Board's understanding of the impact of what14

this will be and that is done by several fashions.15

One, we have photographs from directions.  We have16

photographs from you also, the party in opposition, at17

a certain time during the day which are now in the18

record.  I have plans and I have elevations.  I have19

an aerial photograph two of which are in the Office of20

Planning's analysis.  Any more would be redundant for21

my analysis.22

DR. STEINBERG:  So, if I'm hearing you23

correctly, you think it would be pointless for us to24

do it as well in terms of our case?25
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MR. GRIFFIS:  You haven't heard me say1

that but I'm not requiring it.2

DR. STEINBERG:  Right.  I haven't heard3

you say it, I agree, but I'm just trying to get some4

input.  We are new to this whole situation.5

MR. GRIFFIS:  Indeed.  I'm sorry to be6

evasive but I don't think it would be a productive use7

of time, money, and any resources to do this.8

DR. STEINBERG:  Okay.9

MR. GRIFFIS:  To make it really10

worthwhile, a real sun/shadow study, you are going to11

mass this out.  You are going to pay somebody12

graphically to represent your house and their house13

and you are going to trace the sun and I'm going to14

need it in different seasons.  The Board sees these15

all the time in very complicated cases.  Something16

like this is not of great complication or need for17

something of that nature.  If you wanted to -- well,18

there it is.  I mean, it's not my role to tell --19

DR. STEINBERG:  No, I really appreciate20

that.21

MR. GRIFFIS:  Okay.  What else?22

DR. STEINBERG:  What happens on April23

25th?  Do we come here?  Is there a hearing?24

MR. GRIFFIS:  Oh, no.  I'm sorry.  Believe25
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me, we'll walk through one more time the dates.  The1

25th is just the last filing from the applicant and2

then the decision is -- what's the decision date?  I'm3

sorry, Ms. Bailey.4

MS. BAILEY:  The decision date is May 2nd,5

Mr. Chairman.6

MR. GRIFFIS:  2nd of May which is a7

Tuesday.  The first Tuesday of every month is our8

meetings.  Meetings are a time where we deliberate and9

decide cases. There is no additional testimony taken.10

You are welcome to be here.  It will just be more of11

us talking.12

DR. STEINBERG:  Aye or nay.13

MR. GRIFFIS:  That's exactly right.14

You'll hear motions, deliberations, and a decision.15

DR. STEINBERG:  Is that in the afternoon16

did you say?17

MR. GRIFFIS:  In the morning.18

DR. STEINBERG:  Morning.19

MR. GRIFFIS:  We will start at 9:30 on20

that Tuesday.21

DR. STEINBERG:  9:30 a.m.  Okay. 22

MR. GRIFFIS:  I'll also make note, of23

course, that we are being broadcast live on the Office24

of Zoning's website.  If you can't make it physically25
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here, you could certainly watch our deliberations at1

that point.  Of course, the order and transcripts will2

be posted.  Okay.  What else can I answer on this?3

DR. STEINBERG:  So really no more direct4

testimony.  Just a statement from Ms. Creighton and5

you would like a statement from us as well, a response6

to the revisions?7

MR. GRIFFIS:  That's correct.8

DR. STEINBERG:  Okay. 9

MR. GRIFFIS:  You are providing responses.10

DR. STEINBERG:  Um-hum.  Okay.11

MR. GRIFFIS:  Good.  Any other further12

questions on processing or schedule, of course, the13

Office of Zoning staff is well aware of what this case14

is and requires.  They will give you clarification15

questions.  They will only be procedural questions.16

There is no substantive that they will answer.  There17

is no other substantive questions that can be answered18

at this point because we are about to conclude the19

hearing on this case and keep the record open to our20

decision making and public meeting.21

Ms. Miller?22

MS. MILLER:  I would just like to suggest23

that the record be closed except for the specific24

items that we've asked for so that the parties and the25
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community doesn't believe that this case is wide open1

still at this point because of the revised drawings.2

I mean, there is a specific purpose for the3

information we are seeking and that's it.4

MR. GRIFFIS:  Excellent.  Thank you for5

that clarification.  That is exactly what has6

happened.  We keep the record open only for that which7

is specified and you all know exactly what it is.8

These are the people that are informing the Board at9

this point so we look forward to your submissions.10

With that, let's move ahead.11

DR. STEINBERG:  Thank you for your time.12

MR. GRIFFIS:  Thank you all very much.  I13

do appreciate it.14

We are just going to take two minutes and15

stretch our legs.  We'll be back and call the next16

case.  The last case of the day can come up and get17

situated and get ready.18

(Whereupon, at 4:20 p.m. off the record19

until 4:30 p.m.)20

MR. GRIFFIS:  Very well.  Let's resume21

Ms. Bailey, if you wouldn't mind calling the last case22

of the afternoon.23

MS. BAILEY:  Mr. Chairman, that is the24

application of Gamblin & Sons Hauling, Application No.25
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17435 and it's pursuant to 11 DCMR 3103.2 for a1

variance from the use provisions to allow a commercial2

trash and construction company having an outdoor yard3

for truck parking under subsection 330.5.  The4

property is zoned R-4 and it's located at 702 through5

706 17th Street, N.E., Square 4510, Lot 826).6

MR. GRIFFIS:  Excellent.  Thank you very7

much.8

MR. BERLIN:  Good afternoon, Your Honor.9

My name is Kurt Berlin.  I represent the petitioner10

here.  I want to make three points but it's late in11

the day.  One is the ANC has approved that with12

conditions and the reason is very simple.  Before that13

even though it was at one time a parking lot it was14

really a lot of trash.  15

This lot was for trashing the16

neighborhood.  When Mr. Gamblin came in at one time17

the owner did have a parking lot there but then after18

that it became trash.  Mr. Gamblin came and cleaned it19

up, kept it clean, and now wants a limited time to20

stay there until the neighbors can be developed. 21

22

23

Right now it's really not -- even though24

it's zoned for development, it's not ready for that25
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yet and he wants to be there.  He has agreed to1

certain conditions which the ANC has put out, namely2

keeping it clean, taking the commercial sign down,3

making fence, putting shrubbery in, etc.4

We suggest that even though it appears to5

be a violation, this is really an upgrade to the6

neighborhood because based on actual facts right now,7

if Mr. Gamblin wasn't there it would be just trash as8

it was before.  Everybody dumped their trash in that9

area.  He will keep that clean.  10

We only want it for five years because we11

know at that time it will be developed and we can't be12

there.  We can't afford to be there.  Right now he is13

doing a benefit to the neighborhood.  Even though it's14

residential it is really for the benefit of the15

neighbors so we ask you to kindly approve this.  I can16

answer any questions.  Actually, Mr. Gamblin will if17

you have any questions.18

MR. GRIFFIS:  Excellent.  Okay.  Thank you19

very much.  I believe you heard a little bit but let20

me give another aspect of the use variance and some21

additional things that we are going to need answered.22

As I understand you saying, the neighborhood -- let me23

step back a little bit.  It's kind of interesting that24

the neighborhood and the ANC supports a use variance.25
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It's not very often that we get that.  It's not very1

often that we get use variances, however, even having2

seen one this afternoon.3

My understanding of your testimony -- not4

testimony but factual aspects in the record is that5

this used to be a fairly rundown area where people6

just illegally dump stuff and the neighborhood7

obviously didn't like that.  You have cleaned it up,8

fenced it off, and now control it.  Is that correct?9

MR. GAMBLIN:  Yes.10

MR. GRIFFIS:  Okay.  And your name and11

address?12

MR. GAMBLIN:  I'm Christopher Gamblin,13

owner of Gamblin and Sons.  I live at 412 Crittenden14

Street, N.W., Washington, D.C.15

MR. GRIFFIS:  Okay.  The five-year term,16

how do I understand that to be?  It's limited time17

use.  Is there some reasoning for that?  I mean is18

there some aspect that this is the only site that can19

be used for this?  What is the importance?20

MR. BERLIN:  The reason why I asked for21

the five years is because when I was granted22

permission to use it for storage for tools and my23

trucks is that I was just starting and it takes a lot24

to start.  I didn't have nowhere to go at the time.25
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They only had a sign up saying "for lease only."  When1

I seen it it was such a disaster I couldn't believe he2

was leasing it.  I got in touch with him and one thing3

led to another and I had to clean it up.  He was4

telling me that he had a certificate of occupancy at5

the time and then the time I got through cleaning it6

up and got my shop set up, then that's when I noticed7

that I had to have occupancy, too, which I didn't know8

of.  Then I applied for it and time got so far gone9

that we are here now today still trying to get the10

certificate of occupancy.  11

MR. GRIFFIS:  Right.  Okay.  In the record12

there is something about having a trailer set up.  Is13

that correct?14

MR. GAMBLIN:  It's a trailer for office15

because since I've been there I have grown a little16

and I know that if I was to grow to anymore, I would17

have to really move because the construction trash18

business is great today in the Washington Metropolitan19

area which I would like to advance more if I get the20

opportunity to proceed within the five years to21

advance to move to something better.22

MR. GRIFFIS:  Okay.  What is your23

understanding of why this couldn't be used in a24

matter-of-right scenario?  Why this couldn't be used25
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as a -- developed as a residential unit?1

MR. GAMBLIN:  At the time Mr. Madden2

didn't want me to do nothing with it because it was3

just sitting there.  I even asked to buy it but he is4

not ready to sell it now.  Maybe if I have advanced in5

the business that I'm pursuing and I gain enough6

money, I would probably check into having something7

built but as of now, I'm not in a position and he8

don't want to sell right now so I have to start9

somewhere. 10

MR. GRIFFIS:  You made a comment about the11

neighborhood when its ready to develop.  Tell me a12

little bit more about that.  Is this an area that13

hasn't seen a lot of new construction yet but it's14

anticipated at some point so there isn't a market to15

build on this?  How am I understanding that?16

MR. BERLIN:  That was my point, Your17

 Honor.18

MR. GAMBLIN:  He made that statement19

MR. BERLIN:  That is exactly true.  The20

neighborhood will eventually, as all of Washington,21

seems to be growing to be but right now this is not a22

od neighborhood even though it's zoned and there is no23

possible commercial residential development possible24

at this time in my judgment.  That is my understanding25
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from talking to people that operate in that area.  1

MR. GRIFFIS:  Okay.  2

MR. BERLIN:  This is a way station to3

really keep the place clean and he will have a fence4

and he will have shrubbery to take down the sign and5

keep it nice and clean.  When the time comes when the6

neighbor is ready to go residential in that area,7

we'll be out.  In fact, we actually don't even have a8

five-year lease.9

MR. GRIFFIS:  Right.  Okay.10

MR. BERLIN:  The way I want to look at11

this will help the neighborhood even though the Board12

said it would not.13

MR. GRIFFIS:  Right.  I don't disagree14

with that.  I can tell you without even hearing from15

the Board we are going to be up against our own16

regulations here meaning there are requirements that17

we are going to be held to on making any decision.18

I'm hoping we can flush out a lot of those and we can19

get to the point of which it would be a favorable20

decision.  Let me move on from that.  Are there other21

questions from the Board?  Mr. Mann.22

MR. MANN:  Clarification on one of the23

pieces of evidence entered into the record.  It's our24

Exhibit No. 8 and it's a letter from ANC-6A dated25
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October 18th going to the District Department of1

Transportation.  It keeps talking about a public space2

permit.  I just wanted to know if there is any public3

space permit issues.4

MR. GAMBLIN:  No, what it was we had a5

misunderstanding about the certificate of occupancy6

and public space.  That was one of the reasons they7

held the certificate of occupancy up.  There was a8

miscommunication with me and Mr. Matthew Barku with9

the ANC from Cody Rice.  They was back and forth and10

Mr. Matthew Barku wasn't for sure but I was trying to11

explain to him that part and he didn't understand me.12

That's when he talked to Mr. Cody Rice and got a13

better clarification and that is how we ended up back14

down here.15

MR. GRIFFIS:  If I understand what you're16

saying, then you thought that the process for a17

certificate of occupancy went through public space?18

MR. GAMBLIN:  Exactly.  Exactly.19

MR. GRIFFIS:  So they picked up a whole20

MR. BERLIN:  A whole process and finally21

he came to me.22

MR. GRIFFIS:  Indeed.  Okay.  Glad that23

got cleared up.  Anything else?24

MS. MILLER:  Yes, I have a couple25
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questions.  As the Chairman said, we have to make a1

decision based on certain standards in our regulations2

so I want to ask you what is it that is unique or3

exceptional about this piece of property that doesn't4

allow it to be used for a matter of right use, in5

particular residential?6

MR. BERLIN:  Economically unfeasible.7

MS. MILLER:  How do we know that?8

MR. BERLIN:  Well, only by looking at the9

area and see what's around it.  It's right off Benning10

Road, right off the corner.  Even though it's11

residential there is very little residential there.12

What it is is a very low quality and to date you can13

build on those places at that quality of construction.14

If you then not do a current one, it wouldn't be15

economically feasible where they now build these fancy16

types of buildings.  17

MR. GAMBLIN:  Even though I am right on18

where the McDonalds is, the laundry mat, the medical19

center, the church, I'm right there on the corner with20

all of that, if you were to look at it by picture, you21

would see more commercial than residential because all22

the residentials are behind me.  They said on the side23

of Benning Road, you know.  It splits and one side is24

commercial and one side if residential.  If you see25
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where I'm exactly at, I am right in the commercial1

zone by site.2

MR. GRIFFIS:  So if I understand you3

correctly, your testimony is the fact there is a great4

uniqueness with this property because, one, it's5

directly adjacent to a commercial district --6

commercial zoning district, C-2-A.7

MR. GAMBLIN:  Yes.8

MR. GRIFFIS:  Across the Gales Street9

which is the short side of your lot.  The uniqueness10

of that aspect is that it almost seems part of that11

commercial area because this is undeveloped and has12

been undeveloped for some time.13

MR. GAMBLIN:  Yes.14

MR. GRIFFIS:  I see.  Okay.  What else?15

MS. MILLER:  My second question goes to16

this five-year period.  I basically hear you saying17

that it's going to be -- this area is going to be18

developed but it's not ready yet and so until then you19

should be granted a use variance as a way station20

until that happens.  I thought I heard you say like21

the five years is good for you because it will take22

you five years to do something but we need to be23

looking at the property.  I mean, why is five years24

the appropriate amount of time?25
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MR. BERLIN:  This is really a guesstimate1

on our part.  Obviously the city is developing all the2

time but, in our judgment, that area is not yet ready3

for development of residential properties at this time4

where it's located.  Whether it's five years or four5

years or three years is just a guess on our part.  And6

also a guess of the ANC because they recommend five7

years.8

MS. MILLER:  So it's not based on any9

particular studies you've read or anything like that?10

MR. BERLIN:  No.  We don't have the11

resources to make any economic studies but I've been12

doing this for a long time.  I've been a lawyer for 5113

years so I do have some experience in the area but not14

necessarily on Benning Road and 17th Street as such.15

MS. MILLER:  Okay.  Thank you.16

MR. GRIFFIS:  How long have you been on17

the property?18

MR. GAMBLIN:  About two years.19

MR. GRIFFIS:  And do you know what -- your20

testimony is that it looked like just a dump site.21

MR. GAMBLIN:  It was.22

MR. BERLIN:  Well, actually it was a23

parking lot but then the owner abandoned it and it24

became a dump because it no longer was feasible.  But25
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then he came in and cleaned it up.1

MR. GRIFFIS:  Okay. 2

MR. BERLIN:  He's been trying to get a3

permit ever since.4

MR. GRIFFIS:  So it was previously5

approved by the Board for nonresidential use as a6

surface parking lot.  Just to get clarification, how7

would you describe the use of what you are proposing8

to put on this site?9

MR. GAMBLIN:  Do you want me to describe10

what I'm running as far as the business?11

MR. GRIFFIS:  Yes.  What do you do?12

MR. GAMBLIN:  Well, I am the type that,13

you know how people need things removed that they have14

saved for so long or they need the garage tore down.15

I basically haul anything that is movable that needs16

to go to the dump site.17

MR. GRIFFIS:  Okay.  Do you store any18

trash on the site?19

MR. GAMBLIN:  No.  Not at all.20

MR. GRIFFIS:  What is on the site then?21

MR. GAMBLIN:  I have my trailer.  I have22

my three trucks and a small shed for tools.  I also23

have a little small like generator.24

MR. GRIFFIS:  Okay.  So is there any25



156

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

actual work of any type associated to your business?1

MR. GAMBLIN:  Down on that lot?  No.  No2

work done on there at all.3

MR. GRIFFIS:  Except for the office for4

paperwork.5

MR. GAMBLIN:  Right, except for the6

office.  Exactly.7

MR. GRIFFIS:  So in some sense this is now8

not a public surface parking lot but a surface parking9

lot still.10

MR. BERLIN:  A parking lot for his --11

MR. GAMBLIN:  Yes, just for the storage of12

my trucks, you know, to keep them from being13

vandalized and being ticketed from the government and14

such stuff of that nature.15

MR. GRIFFIS:  We would all like a lot to16

keep from tickets from the government, right?17

MR. GAMBLIN:  Yes.18

MR. GRIFFIS:  Okay.  What else?  Any other19

questions?  What sort of lighting do you have on the20

site?21

MR. GAMBLIN:  Just a light from -- because22

it get dark so much in the winter because it was23

vandalized at one time.  It was broken into and then24

I called the police and made a report and they25
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requested that I put some kind of small lighting on1

it.  It's just lighting that shows right on the2

trailer towards the trucks.  It is not a light that is3

involved with anyone.4

MR. GRIFFIS:  So it's some sort of flood5

light?6

MR. GAMBLIN:  Yes.  It's like a recess7

light that comes on at night.8

MR. GRIFFIS:  I gotcha.  It's on the9

trailer?10

MR. GAMBLIN:  Yes.11

MR. GRIFFIS:  So it's dusk to dawn?12

MR. GAMBLIN:  No, it come on when it get13

dark like if it get dark a certain time, it will come14

on.15

MR. GRIFFIS:  Sure.  Where is the trailer16

located on the site, towards Gales Street, towards17

Benning, towards 17th?18

MR. GAMBLIN:  It's on the site from the19

Gales place alley the way we enter but it's facing the20

17th Street side on the back side of it.21

MR. GRIFFIS:  Okay.  How wide is your22

property?  Do you know?23

MR. GAMBLIN:  About 131 feet. 24

MR. GRIFFIS:  131.25
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MR. GAMBLIN:  Feet wide, yes.1

MR. GRIFFIS:  How deep is it then?2

MR. GAMBLIN:  It's not really deep.  I had3

to lay the ground with melons because once we had4

cleaned it up it turned into plain dirt so I laid the5

ground with melons like a gravel, a light gravel.6

That way there wouldn't be a lot of dust and stuff.7

MR. GRIFFIS:  I'm just trying to get it8

for my own understanding.  On the plat it looks like9

a single lot and it looks like it's about 20 feet10

deep.11

MR. GAMBLIN:  Oh, probably so.12

MR. GRIFFIS:  Is that about right?13

MR. GAMBLIN:  Yes.  Yes.14

MR. GRIFFIS:  Okay.15

MR. BERLIN:  It's actually according to16

zoning 37 feet deep.  It's on the Office of Planning17

Report.  It's 37 feet deep and 131 feet wide.18

MR. GRIFFIS:  Interesting.  I don't see19

the 37 feet deep.  What page are you looking at?20

MR. GAMBLIN:  Page 3.21

MR. GRIFFIS:  Page 3.22

MR. BERLIN:  The zoning analysis in the23

next to the last paragraph.24

MR. GRIFFIS:  Thanks.  That's right.25
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37.4.  Thank you.  The plat which I could have gotten.1

Okay.  Good.  This plat plan doesn't look right at2

all.  What else?  Does it work?3

Okay.  Any other questions from the Board?4

Anything else from the applicant?  Anything you would5

like to provide at this time?6

MR. BERLIN:  No.7

MR. GRIFFIS:  Okay.  Why don't we move8

ahead then to the Office of Planning's Report.  9

MR. MORDFIN:  Good afternoon, Chair, and10

members of the Board.  I'm Stephen Mordfin with the11

Office of Planning.  The Office of Planning concludes12

that the subject application is not in conformance13

with the provisions of the zoning regulations with the14

granting of a use variance and that the subject15

property is not unique due to exceptional narrowness,16

shallowness, or exceptional topographic conditions17

that result in an undue hardship on the property18

owner.  19

The application does not provide evidence20

as to why the subject property cannot be used for21

either a use permitted as a matter of right or a use22

permitted as a special exception within the R-4 zone23

district.  24

In addition, the comprehensive plan25
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recommends against the intrusion of nonresidential1

uses to the residential neighborhoods of Ward 6 and2

the generalized land use map recommends moderate3

density residential land use consistent with the use4

variance request. Therefore, the Office of Planning5

recommends denial of the application.  Thank you.6

MR. GRIFFIS:  Excellent.  Thank you very7

much.  I appreciate that it's a very correct and8

factual report.  9

Let me ask, not that you would have been,10

but did you look at any other types of relief that11

might be appropriate for this in light of the previous12

Board approval 16230 for parking lot?13

MR. MORDFIN:  I did look at other types of14

relief to find if there were any others that I could15

find within the zoning regulations that would permit16

this use and I couldn't find any.  It's not an alley17

lot because it has frontage on 17th Street.  18

The previous use, which was for a parking19

lot, was to allow for -- that type of use is to allow20

for residents and nearby commercial businesses to21

allow for parking for those either residents or22

patrons of the businesses.  I could not find a use23

within the zoning regulations that would allow for24

this use as either a matter of right or special25



161

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

exception.1

MR. GRIFFIS:  Thank you.  Yes.  Just turn2

your microphone on.    3

MR. BERLIN:  May I ask a question?4

MR. GRIFFIS:  Absolutely.  Cross of the5

Office of Planning.6

MR. BERLIN:  Do you have any objection to7

what we are trying to do here at this time?8

MR. MORDFIN:  The objection that I have is9

that it doesn't meet the criteria for a use variance10

so I don't see then as for the use -- as for the11

specific use that you want what is unusual about the12

property, and I conclude that there is nothing really13

unusual about the property that would prohibit it from14

being used as provided by the zoning regulation, or15

evidence that was submitted into the record that16

explains why it cannot be used for any of those uses17

that are permitted either as a matter of right or by18

special exception.  Therefore, I cannot recommend19

approval of the requested use.20

MR. BERLIN:  Even though any other use is21

economically not feasible at this time?22

MR. GRIFFIS:  I guess he was saying, if I23

can, Mr. Mordfin, first of all, the Office of24

Planning, of course, is a very, one might say,25
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dispassionate analysis of the regulations.  I mean,1

where is your test?  How does it fit in?  Then they2

analyze does that lead them to believe in the3

regulations that it would be approved, or should be4

approved, or would they support it.5

I think Mr. Mordfin's answer to the6

question, which I would have the same, is he hasn't7

been given any evidence to show that it couldn't be8

used economically for an allowable use.  But that's9

where we are.  Mr. Mordfin has a position which is, I10

think, a clear, concise, and factual one.  The Board11

has to take that under consideration.  12

Certainly we are obviously here in a13

public hearing in order to gather more information or14

allow you to present additional evidence for our15

consideration.  Mr. Mordfin's indication of looking16

at, and I know the Board is doing the same, is looking17

at other relief that might be able to be sought for18

something of this.  19

It's kind of peculiar that our regulations20

-- I was trying to think back as we have often had R-421

surface parking lots and it's peculiar that one could22

get a special exception for parking in an R-4 if it23

was used by the residents in the surrounding area or24

the commercial that is right near by in the C-2 but it25
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can't be used for a singular use or a controlled user.1

Why the regulations say that I'm not sure but there is2

some intent, therefore.  3

With that, it appears we are back to4

somewhat square 1 in understanding for the Board's5

perspective how out of this uniqueness in terms of its6

previous uses its lack of redevelopment, its7

propensity if uncontrolled to be filled with8

everyone's surrounding mattresses and trash, how that9

makes it a hardship that would move us to see that a10

temporary use or a continued use as a controlled11

parking lot be appropriately approved by the Board or12

not.  Board members, additional information or13

questions of the Office of Planning?14

MS. MILLER:  I just want to comment that15

I think what a lot of us are grappling with is that16

I'm not sure this rises to the level of a use variance17

but we have a situation where it seems like it's a18

temporary use of property that is otherwise vacant and19

does this fit somewhere, you know.  I guess Office of20

Planning has already tried to look.21

MR. MORDFIN:  Yes.22

MS. MILLER:  Is this similar to storage of23

something.  That's where we are right now.  I24

understand that what you're saying is the better use25
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of the property temporarily.  1

MR. GRIFFIS:  Okay.  Let's continue on2

then.  I don't have any other government reports3

attended to the application.  However, is the ANC4

represented today, 6A? 5

MR. GAMBLIN:  She's not here today.6

MR. GRIFFIS:  Indeed.  We do have Ms.7

Mack's letter, however, Exhibit No. 9, in the record.8

They are writing a recommendation recommending9

approval of the application with, as the applicant has10

already stated, with certain conditions.  One critical11

one is the commercial signage.12

MR. GAMBLIN:  It will be removed.13

MR. GRIFFIS:  Also the issue of the14

lighting that would not adversely affect any of the15

residential areas around.  Okay.  What else?  Do you16

have something?  17

Ms. Miller is going to run down for the18

record the ANC conditions in the letter that was19

submitted.  That letter was --20

MR. GAMBLIN:  That was Cody Rice.21

MR. GRIFFIS:  Good.  Exhibit 21 is the 6A22

letter that is signed by the Chair.  Is that correct?23

That's what you have?24

MR. GAMBLIN:  Yes.  I think his name is25
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Cody Rice.1

MR. GRIFFIS:  Is that who signed it?2

MS. MILLER:  No.  This one is signed by3

Joseph Angler.4

MR. GAMBLIN:  Okay, yes.  He was on there,5

too, yes.6

MS. MILLER:  I assume no one is here from7

the ANC.  Is that correct?8

MR. GAMBLIN:  No.  That's a person who9

lives in the neighborhood here.10

MS. MILLER:  Okay.  The ANC submitted a11

report saying that they would support granting of the12

variance subject to the following conditions.  I would13

note that, if I read it, the conditions look like14

conditions that ANCs normally put forth in connection15

with parking lots.  16

They said they support it for a period of17

five years. The hours of operation would be between18

7:00 a.m. and 6:00 p.m. Monday through Saturday.  All19

parts of the lot shall be kept free of refuge and20

debris.  Landscaping shall be provided and shall be21

maintained in a healthy growing condition and a neat22

and orderly appearance.  23

The site shall be secured after 6:00 p.m.24

A seven-foot high fence and evergreen screening shall25
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be provided along the entire periphery of the site.1

Finally, the lighting of the site shall be so arranged2

that all direct light is confined to the surface of3

the site.4

Let me just ask you are you aware of the5

history of the use of this property as a parking lot?6

MR. GAMBLIN:  You're talking about in the7

past?8

MS. MILLER:  Um-hum.9

MR. GAMBLIN:  I was told a little about it10

when I came to apply for it.  The owner referred to me11

when I applied for an application for zoning.  They12

told me a little about the way he had kept it and the13

problems with it when he was running it.  They told me14

a little about it.15

MS. MILLER:  Do you know who used the16

parking lot?17

MR. GAMBLIN:  Yes, I know the owner.  It18

was the owner.19

MR. BERLIN:  The owner of the property.20

MR. GAMBLIN:  The owner of the property.21

MS. MILLER:  Was it for public parking?22

MR. GAMBLIN:  I think he was parking23

limousines at the time.  He had a little limousine24

service at the time.25
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MS. MILLER:  Do we have that order in our1

record?2

MR. BERLIN:  Actually, it says it was3

approved on the application of 16230 for a parking lot4

for use by community residents and employees of the5

nearby medical center.  That was for five years which6

expired on June 15, 2003.  I read this from page 3 of7

the Office of Planning Report, top of page 3.8

MS. MILLER:  We have a copy of the order9

now.  We are just taking a look at that.10

MR. BERLIN:  Okay.11

MR. GRIFFIS:  I'm sorry if it seems like12

we're not paying much attention but we are actually13

deliberately plowing through the regulations because,14

let me say again, I think it's hard pressed for us to15

approve a use variance for this so what we are looking16

at is to find regulations of which this fits in17

practically and realistically so that the Board might18

be able to deliberate on this frankly, I think, in a19

more applicable way to what we are being faced with20

here because another element of uniqueness, I think,21

is the whole circumstances that we have.  22

One, the previous use of the site as may23

not have been totally conforming to regulations, but24

the existing use in trying to come into conformity and25
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utilizing this site.  I think that is another1

persuasive unique factor.  Now, we need to continue on2

with that and see where it can fit into the3

regulations.4

Let's do look at parking lots.  Where does5

this fail in terms of a parking lot?  Actually, while6

you're there, Mr. Mordfin, Mr. Moy, why don't you turn7

to 213.  Is it possible as in previous application8

there was a relief granted under 213?  Could there not9

be a variance case made for relief from 213.7?  10

It seems like, if I'm not mistaken, that's11

the only provision under 213 that this does not fit12

and that reads, "A majority of the spaces shall serve13

residential uses or short-term parking needs of retail14

service and public facility uses in the vicinity."15

MR. MORDFIN:  I agree with that because16

this would be for the use of a single business and17

also 213.6 which says, "It shall be reasonably18

necessary and convenient to other uses in the19

vicinity."  This is not going to be accessory to other20

uses within that general neighborhood so I think it21

fails on 213.6 and 7. 22

MR. GRIFFIS:  Could it -- did you look at23

this or -- what would preclude it from asking and24

requesting a variance from 213.6 and 7?25
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 MR. MORDFIN:  A variance from the special1

exception criteria?2

MR. GRIFFIS:  Yes.3

MR. MANN:  I don't know the answer to4

that.  On the second page of your report we are5

describing the surrounding properties it says, "North6

across the public alley are office or commercial7

buildings."  Which public alley?8

MR. MORDFIN:  On the map on the back,9

directly to the north of the property is an alley.10

Let's see, east of 17th Street it becomes Gales Place11

N.E. but west of 17th Street it's an alley.12

MR. GRIFFIS:  Say that again, Mr. Mordfin?13

So Gales doesn't come across the alley?14

MR. MORDFIN:  Gales Place, what you see15

nearby, that street that is east of 17th Street.  West16

of 17th Street is not Gales Place, it's an alley and17

it's built differently.  It's built like an alley.  ON18

the other side it's built like a street.19

MR. GRIFFIS:  Right.  Okay.  Good,20

although it still isn't an alley lot.  Yes.21

MR. GAMBLIN:  It's more like a driveway.22

That's why they've got the address up there Gales23

Place, because it's used for a street but it's an24

alley.  That's where all the other commercial office25
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buildings and everything is right there where my lot1

is.2

MR. GRIFFIS:  Right.  Mr. Mann was3

pursuing that because there is a section in the4

regulations that allows this to proceed under a lesser5

variance or special exception if this was an alley lot6

but it's not an alley lot because it faces 17th7

Street.8

MR. BERLIN:  Mr. Chairman, I read the9

zoning analysis by the Office of Planning.  One of the10

things is the strict application of the zoning11

regulations will result in an undue hardship on the12

property owner.  Now, if he's not there, trash will be13

there all the time and the property owner will -- the14

District will constantly have to come and clean it up.15

That's an undue hardship and he won't get any income.16

While he's there you won't have to clean17

it up.  While I don't represent the owner, I know18

people that have this problem.  They have an empty19

lot.  They can't develop it and the city they dump on20

it and you have to clean it every month practically at21

a high expense so it's an undue hardship to the owner.22

If I read this correctly, a variance will result in an23

undue hardship on the property owner.  24

Wouldn't that apply here?  At least a25
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little reading of what's in that report.  There's no1

question if he doesn't clean it up, the city will come2

every week.  I have clients and under obligation they3

have somebody there every week because they come by4

and make them clean it up.5

MR. GRIFFIS:  I understand your position.6

It's interesting.  It's not traditional response to7

hardship but perhaps something we can take under8

consideration.9

Okay.  What else?  What else did we10

discover?  Okay.  Let's move on then.  Are there11

others here present in regards to Application 17435,12

persons to provide testimony?  Perfect.  After all,13

why did you stay here all afternoon if not to come up14

and say something.  Come on up and we'll make some15

time here.  Of course, I'm going to ask you to state16

your name and address for the record.  Why don't you17

turn that microphone on.  Make yourself comfortable18

and then proceed.19

MS. VENABLE:  My name is Tabetha Venable.20

I'm a resident there at 1808 Benning Road, N.E.21

Actually, I worked for Gamblin and Sons for about six22

months so he's bringing jobs to the community.  By me23

being on Benning Road and he's on 17th Street it's24

like working to work.25
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I understand that it's a residential area1

or whatever but I was a secretary there for six2

months, like I said, and he's trying.  It's like he's3

really trying.  We clean up every day all the time.4

He has three trucks on there which is roll-on truck,5

a dump truck, and a pickup truck.  It's never no trash6

out there.  It's a fence so you can't really see in7

it.  No work is ever done in that yard.  It's just8

really like the secretary is there and everybody else9

is just out on the job site.10

Gamblin and Sons has done a lot of work to11

that yard because it wasn't in good shape when he12

purchased it.  What I mean by that is he has security13

in there, ATD.  Like I said, I no longer work there14

but I'm behind him 100 percent to support him.  I15

really, really, really think that he deserves this.16

He really does.  He put a lot of work and effort and17

everything into it.  18

Even though I don't still work there I'm19

behind him.  I support him 100 percent.  He brings20

jobs to the community.  That is really a great,21

excellent job to do.  So I live on Benning Road and22

I'm a resident so I'm talking as a resident.  23

I don't have no problem with it and I'm24

resident at 1808 Benning Road and I used to work there25
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so it's two.  See what I'm saying?  I have no problem1

with it.  It's always clean.  It's never no trash or2

nothing around the area.  It's not no debris or3

nothing on the site.  4

By me being working there it's a great5

company.  He's a small company trying to build his way6

up and he deserves a chance.  Whatever happened in the7

beginning, don't hold that against him.  Just give him8

a chance and I'm standing by him 100 percent.9

MR. GRIFFIS:  Thank you very much, Ms.10

Venable.  I appreciate that.  It's an excellent11

endorsement of the positive aspects of keeping this12

business on this site.13

Any questions from the Board?  Excellent.14

Yes, sir.15

MR. TWITTY:  My name is Norman Twitty.  I16

live at 223 10th Street, N.E., and I basically just17

want to testify on what the lot looked like before Mr.18

Gamblin took over.  There was trash almost six feet19

high.  The way the lot looks now it's 150 percent20

improvement.  Whatever that carries, that's what I21

wanted to say today.22

MR. GRIFFIS:  Excellent.  I appreciate23

that.  Did you say where you live?  Your address?24

MR. TWITTY:  223 10th Street, N.E.25
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MR. GRIFFIS:  And that's in close1

proximity to the area?2

MR. TWITTY:  Yes.3

MR. GRIFFIS:  Okay.  Great.  Great.  Okay.4

Any other questions from the Board?  Thank you very5

much, both of you.  I appreciate it and I appreciate6

your patience being down here all afternoon.7

Hopefully there were some amusing moments there.8

That being said, if I look at 213 -- well,9

I don't know.  Perhaps we are torturing the situation10

here but conceivably 213 the applicant would fit under11

if there somehow was an opening or an availability for12

parking for nearby retail and residential uses.  I13

just don't know how that would be programmed.  I don't14

know.  Okay.  What else do we do?  Any other15

questions?  Let's turn it over to the applicant then16

for any closing remarks.17

MR. BERLIN:  I hope we have made it18

possible for this Board to see the greater good of19

keeping Mr. Gamblin at this site.  It might not fit20

completely within the regulations but it's a matter of21

keeping the community clean.  That is the way to go.22

The hardship on the owner if he's not there is just23

very great.  24

I wish the Office of Planning could join25
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us in that general exception to the rules because when1

I talked to the gentleman at the recess I had the2

indication he was not unfavorable to our position.3

MR. GRIFFIS:  Okay.  Thank you very much.4

Wish it was all about the greater good.  Let's do5

this.  Okay.  Pardon the pause.  I think I would like6

to do this.  We are going to set this for a decision7

next week.  We will set it for a special public8

meeting which means we are going to put this on the9

calendar and it will be the first thing we do in the10

morning.  11

At this point I would give the applicant12

an opportunity if they want to, it's not required, to13

submit a very concise reiteration of the test to be14

made for the variance case.  Or if they find any other15

elements in the regulations of which we should look at16

this, we would be happy to take that in.  The time is17

short on this as we will need to decide this on18

Tuesday.  19

The latest we would have is something that20

would be faxable, in faxable form, which means in21

short form.  Mr. Moy, I know it's going to be22

difficult but I'm going to have it on 3:00 on Friday23

would be the last opportunity for you to get anything24

into the record.25
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MR. BERLIN:  If I can find something.1

MR. GRIFFIS:  That's right.  That's right.2

As I say, I don't have anything specific to actually3

require but I'll give you the opportunity if it's4

there.  The Board will take its own due diligence5

period to look at this also.6

MR. BERLIN:  What's the fax number? 7

MR. GRIFFIS:  However you want to put it8

into the Office of Zoning.  There it is.  What is the9

fax number, Mr. Moy?  Do you know?  I don't know what10

it is.11

MR. BERLIN:  Okay.  Fine.  12

MR. GAMBLIN:  Do you have any other way I13

might could reenter it like a special way?  Do you14

have another way I might could reenter it?15

MR. GRIFFIS:  The clearest way that I see16

it is to come under a parking lot or R-4, a special17

exception, which is what was previously done.  There18

are two provisions in that.  The most critical one19

would be somehow the site would have to be used for20

not only your business but for the retail or any other21

service or residential in the vicinity of the site22

which means there would be some sharing of the site.23

MR. BERLIN:  There is a church in the24

neighborhood and presumably they need a site on Sunday25
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and if the zoning would allow us to try and do that on1

Sunday, if possible, then we could have it both for2

parking by church on Sunday and for his trucks during3

the week.  I don't know if that is possible.  On4

Sunday it's locked up right now.5

MR. GRIFFIS:  Okay.  I think that is kind6

of getting to it.  Here is what I would suggest, that7

you look directly at 213.6 and 213.7.8

MR. BERLIN:  213.8 and 7?9

MR. GRIFFIS:  6 and 7.  213.7 says, "A10

majority of the parking spaces shall serve residential11

uses or short-term parking needs of retail service and12

public facility uses in the vicinity."  If you could13

get to the Board how that is going to be complied with14

and met, I think it would meet the standards of 213.15

Mr. Mordfin?16

MR. MORDFIN:  Yes, because that's what the17

majority of the spaces have to do and that would allow18

that portion of the lot to be used for that.19

MR. GRIFFIS:  There is no other evidence20

that the other aspects would not be met.  It is a21

parking lot located entirely within 200 feet of an22

existing commercial or industrial district.  In fact,23

it's just the relief that was granted prior to this24

for the other use looking at this application.25
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Yes.1

MR. GAMBLIN:  I wanted to ask in order for2

that, then that means I would have to move my trucks3

for the use of residential have more say at the time4

and is that going to help -- are they going to be5

willing to pay for the lot because I'm leasing the6

lot.  I do have to pay a monthly fee.  Are they going7

to be willing to do that also or is that still relies8

on me?9

MR. BERLIN:  My question would be if a10

part of the lot would be set aside.  I don't know how11

big it is.  12

MR. GAMBLIN:  It's not that big.13

MR. GRIFFIS:  You have three trucks on14

this site?15

MR. GAMBLIN:  Yes, I have three trucks on16

it.17

MR. GRIFFIS:  20 by 131 plus a trailer,18

right?19

MR. GAMBLIN:  Yes. 20

MR. GRIFFIS:  The trailer is a standard21

trailer.22

MR. GAMBLIN:  Yes. 23

MR. GRIFFIS:  Okay.  That's four spaces.24

Essentially you've got to get in and out and tools.25
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MR. GAMBLIN:  Yes.1

MR. GRIFFIS:  Three hauling trucks?2

MR. GAMBLIN:  One pickup and two hauling3

trucks.4

MR. GRIFFIS:  A white pickup.5

MR. GAMBLIN:  Yeah, the white pickup and6

the shed.  The shed is in the backside of the lot.7

MR. GRIFFIS:  Okay.  We are going to do8

this.  We are going to ask you to take a couple of9

days to look at this site and how you might program it10

to fit that.  I can -- you know, the special exception11

meeting that criteria I think is very advantageous for12

your situation.  Use variance is going to take us a13

little more detailed time and I'm not sure we can get14

to that level.15

Again, we are absolutely persuaded with16

the good you are doing on this site temporarily as a17

way for things to change around the area.  Our18

difficulty is to be consistent in our procedures and19

our rulings on cases.  Not that it's similar.  Every20

case is specific and unique, but how we deal and how21

we grant.  22

What criterions we look at and how they23

are met need to be consistent for you, for the next24

one, for the person that came before you.  That is25
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what I'm grappling with is that I'm not sure that this1

case meets the standards to be granted a use variance2

even though we want to be persuaded by the greater3

good and keep this site clean.  Right now I'm not4

seeing it.5

MR. GAMBLIN:  I had a community meeting6

with the church and neighbors.  They was more7

concerned about what I would do for the community as8

opposed to using the lot.  I told them whatever they9

needed done as far as trash removal or snow removal,10

especially regarding for a lot of the senior citizens11

that lives around there, I have recommended that12

voluntarily.13

MR. GRIFFIS:  Yeah.14

MR. GAMBLIN:  That is still like they are15

using my efforts as far as the business.16

MR. GRIFFIS:  Good.  17

MR. BERLIN:  Question.  If we indicate18

there are four parking spaces that we could make19

available on that site for the public, would that meet20

the criteria?21

MR. GRIFFIS:  I think that is starting to22

get to it.  We are actually going to look at that and23

you have until Friday at 3:00.  I think the staff24

members here would have an availability of a short25
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period of time to help you look at that also and see1

how it might meet the criterion.  We will look for a2

resubmission by Friday at 3:00 and we'll take this up3

on Tuesday next.4

MR. BERLIN:  Okay.5

MR. GRIFFIS:  Excellent.6

MR. BERLIN:  And we are present here at7

9:00 on Tuesday.8

MR. GRIFFIS:  You can be present.  You are9

not required to be.  I'm setting this as a special10

public meeting meaning we will close the record except11

for leaving it open for your submission.  At the point12

on Tuesday we will just call the case and it will just13

be a decision.  14

We won't have any additional testimony15

taken.  You can be here present.  You can hear us16

deliberate and decide on the case.  You can watch us17

on the website which will be broadcast on Tuesday.18

You are welcome to be here but you are not required19

and we won't be asking you to come up and tell us20

anything more at that time.  Good.  Thank you.21

Yes.22

MR. GAMBLIN:  One more question.23

MR. GRIFFIS:  Good.24

MR. GAMBLIN:  Now, by them using the lot,25
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you know, we might not be there on Sundays but I would1

like to let the church have a key or something.  They2

have a lot of people, children and everything.  I3

don't want to be responsible if children wander and go4

in there and mess with things they shouldn't mess with5

and hurt themselves by accident.  I just want to let6

you know that.  I'm going to have everything locked up7

to the best it should be.8

MR. GRIFFIS:  Right.9

MR. BERLIN:  It would be our position to10

state that we have four parking spaces available at11

the request of the church so we don't expect a lot of12

people to come but if the church, "We need four people13

to be there on Sunday," we would make them available.14

MR. GRIFFIS:  We'll give you some time to15

put that together.  In addressing your concern, if the16

Board was to grant a special exception in this case,17

it would not remove your responsibility and my ability18

on what happens on that property. 19

Yes, Ms. Miller.20

MS. MILLER:  Mr. Chairman, I just want to21

express my concern here and that is I think although22

we haven't ruled on this case yet, I think the23

sentiment is that a use variance is a very difficult24

case to make and I don't think we see it here yet,25
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though we haven't given you the full deliberation. 1

What we're saying is take another look at2

the regulations and see if you can come up with a3

concept that might meet the standards for a special4

exception which is much easier to get which was given5

to this property before.  I just think that is6

something that might take a little more time than by7

Friday.  8

Perhaps it might take the applicant9

meeting with the church.  It might take the applicant10

meeting with Office of Planning so that when they come11

back it would be a modified application.  I don't know12

that Friday -- Friday seems very -- I ask you, do you13

think that Friday is enough time?14

MR. BERLIN:  That's very tough because of15

the obligations obviously for other cases.  We16

certainly want to do that and if you could guide us17

for another special exception, I would be delighted to18

research it and see how we can fit into it if you have19

any suggestions.20

MS. MILLER:  I think we were looking at21

the regulations but it looks like you might need to22

modify your operations a little bit which is what you23

seem to be saying.  Maybe you could provide parking24

for the public somehow but you have to think that25
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through because of the liability issues and the1

charging and all that kind of stuff.2

MR. BERLIN:  Could it be limited to the3

public through the church?  We don't want to be a4

public space to everybody that comes around there.5

MS. MILLER:  I don't think that is6

something that we can really answer right here.  I7

think that is something that might be appropriate for8

you to work with Office of Planning on.9

MR. BERLIN:  Well, I certainly think that10

Friday is a very tough deadline because of other11

obligations that I have and we have a very small12

office.13

MR. GRIFFIS:  That's fine.  I can give you14

until -- it's really essentially somewhat your15

schedule.  We can go to next Tuesday.  We can go a16

week.  We can give you two weeks.  You tell me how17

much time you would like.18

MR. BERLIN:  Two weeks would be fine.19

MR. GRIFFIS:  Let's do two weeks then.20

We'll have submissions by Tuesday at 3:00 two weeks21

from today.  We'll set that a week from that and I'll22

tell you what the dates are.  What are the dates on23

that?24

MS. BAILEY:  21st of March, Mr. Chairman.25
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MR. GRIFFIS:  Excellent.  Thank you very1

much.2

MR. BERLIN:  There will be a hearing on3

the 21st of March and we submit our stuff by the 21st?4

MR. GRIFFIS:  21st of March is the5

submission date.  Correct, Ms. Bailey?6

MS. BAILEY:  Yes, Mr. Chairman.7

MR. GRIFFIS:  And then a week after that,8

which is the --9

MS. BAILEY:  The 28th.10

MR. GRIFFIS:  -- would be the special11

public meeting.  Oh, we're not meeting on the 28th.12

That's fine.  We'll give you until the 28th to submit13

and then we set this at --14

MR. BERLIN:  The 28th of March to submit15

and then a week later you decide.16

MR. GRIFFIS:  That's right which sets it17

on our normal public meeting day.18

MS. BAILEY:  April 4th.19

MS. MILLER:  You would also need to share20

that with the ANC so they have an opportunity to21

respond also.22

MR. BERLIN:  Okay.  I think we have23

support from the ANC.24

MR. GAMBLIN:  We do.25
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MR. GRIFFIS:  It's in the record.1

MS. MILLER:  But you will have a different2

-- you may have a different plan so they need to see3

that as well.4

MR. BERLIN:  Okay. 5

MS. MILLER:  I would also like to ask Mr.6

Mordfin one question and that is since we may not have7

another hearing on this they were asking about --8

well, the applicant made the point about the five-year9

period, that this was how long the term should be for10

whatever use is approved because that is the amount of11

time that they anticipate for this area to be12

developed realistically for matter of right purposes.13

I wanted to know if you still think that is an14

appropriate period of time should it be approved.15

MR. MORDFIN:  For the use to be approved16

five years would be appropriate if we can find a way17

to approve it.  That way that use if it's not18

consistent with the neighborhood, it will go away19

after five years and it wouldn't be able to be renewed20

because it wouldn't be consistent with the plans or21

anything else.  If there is a way to approve this use,22

then I see no objection to approving it for a period23

of five years.24

MS. MILLER:  I just wanted to ask you if25
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you are aware of the development in that area.  I1

mean, is five years too long?  Should it be three2

years because there is a boom coming or what?3

MR. MORDFIN:  Right.  There is some in-4

field housing that is under construction within5

several blocks of that site now.  Some of the vacant6

properties do now have construction going on on them7

so I think it is coming to that neighborhood and it is8

also coming down H Street from the west.  I think if9

things continue as they are, I think that we will see10

some redevelopment pressures on that neighborhood, or11

more redevelopment pressures than there are now.12

MS. MILLER:  So is five still a good13

amount of time or do you think it should be less?14

MR. GRIFFIS:  Good question.15

MS. MILLER:  You can't tell?16

MR. MORDFIN:  Yeah.  I don't know what is17

going to happen.  I think a lot of it depends on the18

housing market and it seems now to have reached a19

peak.  I don't know how that is going to play out20

within the District.  It's like looking into my21

crystal ball.22

MS. MILLER:  Okay.  Thank you very much.23

MR. GRIFFIS:  Okay.  Anything else then?24

MR. BERLIN:  We will ask for five years25
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and you all decide if that is long and we'll take four1

but we'll keep on asking for five years.2

MR. GRIFFIS:  Good.  Okay.  There it is3

then.  We have a submission date.  My understanding is4

we are asking the applicant to submit to show the5

Board how it meets the criteria for special exception6

under Section 213 for parking lots R-1 district with7

special attention to 213.7 and how it meets that8

requirement for special exception approval dates of9

which should be submitted would be the 28th of March10

and then it is set for decision on the 4th of April.11

MR. BERLIN:  Correct.  You said one copy12

or we should give more than one copy of the13

submission?14

MR. GRIFFIS:  Mr. Moy, what are the15

requirements, 10 copies?16

MR. MOY:  Typically it's 20 copies.  Am I17

right, Ms. Bailey?18

MS. BAILEY:  Yes, 20 copies, sir.19

MR. MOY:  Typically it's 2O copies, Mr.20

Chairman.21

MR. GRIFFIS:  Twenty copies.  We need 2022

copies of everything.  As Ms. Miller said, one copy23

goes to the ANC also so at least 21.  Excellent.24

MR. BERLIN:  Thank you for all your help.25
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MR. GRIFFIS:  Thank you very much for your1

patience.2

MR. BERLIN:  We appreciate you trying to3

help us but I understand you also have to follow the4

law.5

MR. GRIFFIS:  Indeed.6

MR. BERLIN:  And the rules.7

MR. GRIFFIS:  Thank you.  I appreciate you8

being down here and bringing all this information to9

us.  Any other questions on procedure or schedule we10

can answer?11

MR. BERLIN:  No, Your Honor.12

MR. GAMBLIN:  No. 13

MR. GRIFFIS:  Excellent.  Thank you all14

very much.  I do appreciate it.  15

Ms. Bailey, is there any other business16

for the Board this afternoon?17

MS. BAILEY:  No, Mr. Chairman.18

MR. GRIFFIS:  If there is no other further19

business then, let's adjourn our afternoon session.20

Thank you all.21

(Whereupon, at 5:33 p.m. the hearing was22

adjourned.)23

24

25
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